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Current Topics. 
Lord Mansfield and the Law Merchant. 


So accustomed are we to text-books as well as statutes 
treating of every aspect of commercial law that we are apt to 
forget how comparatively modern has been the crystallisation 
of the rules governing the relationship of parties to mercantile 
contracts, and how much we owe to the genius of Lorp 
MANSFIELD, the great Chief Justice of the eighteenth century, 
for accomplishing this end. To this aspect of his labours, as 
well as his career generally, we are introduced anew by the 
volume just issued, from the pen of Mr. C. H. 8. Frroor, 
whose scholarly work published a year or two ago on ** English 
Law and its Background ” showed him the possessor of the 
art of skilful presentation, coupled with the ability of making 
the historical development of his subject a story of singular 
fascination. In that work, and .now more fully in_ his 
elaborate study of MANSFIELD, he dnlarges on the magnitude 
of the debt the commercial community, as well as the legal 
profession, owe to the Chief Justice’s efforts to emancipate 
the law from notions. His practical success in 
incorporating the law merchant into our system entitles him 
to our reverential admiration, although his unconventional 
methods for attaining his ends might not entirely commend 
themselves to sticklers for procrustean etiquette. Lorp 
CAMPBELL, in his ** Lives of the Chief Justices,” tells us that 
MANSFIELD * did much for the improvement of commercial 
law in this country by rearing a body of special jurymen at 
Guildhall, who were generally returned on all commercial 
causes to be tried there. He was on terms of the most 
familiar intercourse with them; not only conversing freely 
with them in court, but inviting them to dine with him. 
From them he learned the usages of trade, and in return he 


obsolete 


took great pains in explaining to them the principles of 


jurisprudence by which they were to be guided.” Nowadays, 
as Mr. Justice MacKINNON has told us, ** the judge is assisted 
or instructed not by special jurors, or the bystanders in court, 
nor (so far as is known) by private colloquy with gentlemen 
from the City, but by the evidence of expert witnesses -—a 
mode of arriving at the true conclusion probably more orthodox 
but certainly much more expensive. 


Civil Judicial Statistics. 
THE Civil Judicial Statistics for the year 1935, 
compiled by the County Courts Branch, Lord Chancellor's 


which are 


| Department, 


Millbank House, S.W.1, and 
published by H.M. Stationery Office (md. 5277, price Is. net). 


contain the customary amount of informative matter and 


were recently 


provide, incidentally, a sound basis for gauging the increase 
or otherwise of business in the various courts of justice and 
tribunals over a period of years. In the current publication 
the comparative table gives, in relation to the courts concerned, 
the total proceedings commenced in the year 1913, and in 
each from 1925 together with the annual 
average of the five five-year periods beginning in 1911 and 


vear onwards, 


ending last year. Thus a genuine review of litigation and other 
court business of a civil character IS rendered possible over a 
considerable period of time, and those who choose to study 
the figures will be in a position to extract from them accurate 
informative This table is 
twenty-seven others dealing more particularly 


and conclusions. 
followed by 
with the various courts. 
of course, any detailed reference to the mass of information 
contained in the publication in question, but it may not be 
out of place to draw attention to a few of the salient features. 
The number of appeals to the Judicial Committee of the 
Privy Council during 1935 (all the following figures are based 
on the number of proceedings commenced during the year in 
question) was ninety-two, compared with 104 for the previous 
year. Corresponding figures for the House of Lords were, 
in chronological order, sixty-nine and forty-two. In the Court 
of Appeal an increase from 582 to 629 is recorded, while in 
the case of the High Court as an appellate tribunal there was 
262 matters. The respective totals for 
and Probate, Divorce and 
5,631, 82,501 and 5,869 : 


comparative 


Considerations of space preclude, 


a decline from 348 to 
the Chancery, King’s 
Admiralty Divisions weré for 1935: 
for 1934: 5,895, 84,831 and 5,480. 

have increased moderately from 1,226,809 in 1934 to 1,229,401] 
last year, a much higher rate of increase being recorded in 
the case of the Railway Rates Tribunal (from 208 to 405), 
the proportion being still higher for the Railway and Canal 
Commission where the number has risen from forty-two to 
ninety-two. The grand total for the year including, in addition 
to the courts already named, the figures for the Patents Appeal 
Tribunal, the Mayor’s and City of London Court, the Borough 
Courts of Record and other inferior civil courts, the 
Ecclesiastical Courts, and the Lord Chancellor's jurisdiction 
in lunacy amounts to 1,410,073, compared with 1,406,031 


Bench 


County court proceedings 


for the previous year, 








842 THE SOLICITORS’ JOURNAL. October 24, 1936 








Road versus Rail. 
Tue reserved decision of the Licensing Authority for the 
Metropolitan Traffic Area (Mr. GLEESON RoBpinson) in the 


case in which the four main line railway companies opposed 


the renewal of lieenes vranted in 1934 to Bouts-Tillotsons 
Transport, Ltd., under the Road and Rail Traffic Act, 1933, 
was issued last Monday The company which operates a 
number of trunk services between London and various 


provine ial centres appli d for a heence in respect of 139 motor 


ehicle ind 56 trailers The heence granted as a result of 
the decision is for 128 vehicles and 42 trailers. the reduction 
being to the extent ofl the number of vehicles whi h it was 


idmitted in evidence had not been in regular use With 
regard to the facilities offered by the alternative methods of 
transport, Mr. Ropinson expressed himself as satisfied that 


rail transport could carry with few exceptions the whole of 


the goods which the applicants had carried in the past, that 
they could carry a very much greater quantity of similar goods 
vhich are at present carried by road, and that similar goods 
to those which were generally carried by the applicants were 
frequently carried by rail for more or less similar journeys 
with satisfaction to the persons for whom they were carried 
In considering whether the facilities provided by railway 
transport were suitable and adequate, he was satisfied that 
vithout the facilities which the applicants provided, traders 
would be deprived of the opportunities to avail themselves 
of the advantage of road transport for the goods for which 
road transport was able to meet their requirements more 
uitably In considering the interests of the public generally, 
Mr. Ropinson stated that it was necessary to take a very 
long view, and to make very sure that a short-sighted policy 
was not adopted by premature action dictated by a mistaken 
effort to provide a qui k remedy for any existing evils. 

I am satisfied,” he said (we quote from The Times), that 
it is very greatly in the national interest that, if possible, all 
forms Of transport hould be permitted to develop, subject to 
necessary control, the advantages which they can respectively 
offer.” A leence covering the number of vehicles and trailers 


ilready mentioned was accordingly granted 


The Case for the Railways. 
Berore leaving the subject, a word should be said in 


regard to the case for the railway companies who opposed 


the renewal of the transport company’s licence. As set out 
by Mr ROBINSON the main objections of the railway com 
panies to the granting of the licence were substantially as 
follow The facilities available for the carriage of goods by 
rail were suitable for carrying, with certain exceptions, the 


ood proposed to be carried by the applicants on long 
distance trunk services The capacity of the railways was 
not fully utilised. Railway rates and charges were based on 
t principle which was settled in 1922, and adopted in the 
interest of traders and industry generally, the principle being 
to charge not according to the cost of service, but according 
to what the traffic would bear, so that certain classes of goods 
were carried at less than then proportionate share of the cost 


n other classes at more So long as it was 


ol carriage and 
considered that this was in the national interest, the railways 
vere ubjected to competition by road transport whi h they 
ould not meet, because they were compelled to carry all 
woods entrusted to them, whereas road operators could choose 
the traffic which they wished to carry and which they found 


ey could handle most conveniently, and could carry such 


t} 
tratlic at rates which were in many cases very much lowe1 
than the railway could having regard to their public 
oblwattor afford to ec} irae It mav not be unfitting on the 
reneral que tion to mention another aspect ot the matter 
vhicl frequently before the ordinary road use On 


round of convenience to say nothing of considerations 
of road safety, there appears to be much to be said for goods 
traffic—_the observation applies chiefly, of course, to that of 

heavy character—-being confined to the railway as far as is 


reasol ib \ pos [role 





Driving Licences: Draft Regulations. 

Section 3 (1) of the Road Traffic (Driving Licences) Act 
1936, provides (in substance) that where under s. 6 of the Road 
Traffic Act. 1934, any person Is required to pass the prescribed 
test of competence to driv e, and the test passed by him is a 
test prescribed by sub-s. (5) of that section with respect only 
to the driving of any sped itied class or description of vehicles, 
the licence vranted to him shall specify that class or descrip- 
tion of vehicles, and he shall be deemed not to be the holdet 
of a licence To drive motor veh les of any other class ol 
description In order to give effect to these provisions the 
Minister of Transport has prepared draft regulations pre 
scribing driving tests for seven different yroups of classes of 
vehicles. The main group (1) comprises heavy locomotives, 
light locomotives, motor tractors, heavy motor cars, motor 
cars and motor tricye les equipped with means for reversing. 
Tricycles not so equipped appear in a separate group (In), 
with motor cycles (with or without sidecars). Other groups 
relate to trolley vehicles (11), track laving vehicles steered 
by their own tracks (iv), invalid carriages (v), vehicles (othe 
than those in the preceding group) constructed or adapted 
for use by a disabled driver (v1), and lawn mowers, rollers 
not exceeding two and a half tons in weight unladen, and 
vehicles controlled by pedestrians (vit) { person who passes 
a test relating to vehicles only in one of these groups will, 
under the section aforesaid, be granted a licence limited to 
vehicles within that group, but subject to certain specified 
conditions a licence limited to the driving of any particular 
class is to have effect as a proy isional licence to drive vehicles 
of any other class. The regulations exempt learner-drivers 
of vehicles not constructed or adapted to carry more than one 
person from the obligation to be accompanied by an exper! 
enced driver, while the learner drive! of a solo motor cycle 
is forbidden to carry a pillion passenger other than an experi 
enced driver The partie ulars to be given by an applicant for 
a driving licence have not been substantially altered, but the 
form of application has been simplified as has also the test for 
vehicles in group vil, licences for which are to be granted for 
the reduced fee of two shillings and sixpence. 


Ribbon Development Act: Application to London. 

Tue Restriction of Ribbon Development Act, 1955, does 
not extend to the Administrative County of London, save in 
so far as its provisions may be applied by orders made under 
s. 20. By sub-s. (3) of the same section the Minister of Health 
Is empowered, in substance, to confer hy order on the London 
County Council the like powers as are conferred by s. 17 of 
the Act upon authorities who are local authorities for the 
purposes of the Public Health Acts, 1875 to 1932. Section 17 
enables a local authority as a condition of its approval of 
plans for the erection of a new building to require ** the 
provision and maintenance of such means of entrance and 
egress, and of such accommodation for the loading and 
unloading of vehicles, or picking up and_ setting down of 
passengers, or the fuelling of vehicles,” as it may specify, for 
the purpose of limiting interference with traffic along roads 
adjacent to the proposed building. The foregoing provision 
applies to any building containing a space of not less than 
250,000 cubic feet (measured in accordance with rules already 
noted in these columns), and to any place of public resort, 
refreshment-house, station for public service vehicles, petrol 
filling station, or garage used or to be used in connection with 
any trade or business ; while ** the erection of a new building ” 
covers the operations specified in s. 23 of the Public Health 
Acts Amendment Act, 1907. The Minister of Health has 
recently made an order under 20 (3) of the Restriction of 
2ibbon Development Act, 1935, as a result of which the 
London County Council will from Ist January next be invested 
with the powers contained in s. 17 of the Act powers which 
are, of course, now enjoyed by the local authorities for public 
health outside London. An order has also been made, under 
s. 20 (2) of the Act, by the Minister of Health conferring on 
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the Common Council of the City of London and the Metro- 
politan Borough Councils the powers possessed by local 
authorities outside London under s. 68 of the Public Health 
Act, 1925, and s. 16 of the Restriction of Ribbon Development 
Act, 1935, in regard to the provision of parking places. The 
Act, it should perhaps be noted, provides that powers 
conferred by such orders of the Minister of Health shall not 


he exercised except after consultation with the Minister of 


Transport. 
Recent Decisions. 

In Cole Vv. Police-Constable 1434 (p. 85D of this issue), the 
court (Lord Hewart, C.J., and du Pareq and Goddard, JJ.) 
held that Westminster Abbey was Royal Peculiar and that the 
Dean was entitled to vive an order excluding the appellant 
from the building (whether at times when divine service was 
being held or at other times), and that the constables who 
ejected him without unnecessary violence after requesting him 


to leave were obeying a lawful order. At the time of his ejec- 
tion, during divine service, the appellant was wearing a badge 
bearing the words * Cole’s Sightseeing Tours, Guide.” A 


permit which he had previously held to act as guide had 
expired and its renewal had been refused. 


In Kearns v. Gee, Walker and Slater Lid. (p. 854 of 


this issue), the Court of Appeal reversed the decision of a 
county court judge and held that the appellant bricklayer 
employed by the respondents was entitled to damages in 
respect of injuries sustained while working in one part of a 
building as a result of bricks falling from a wheelbarrow 
being used by a workman on a higher floor of the same building. 
lhe defence of common employment was excluded by para. 31 
of the Building Regulations, 1926, made under the Factory and 
Workshops Act, 1901, which provides that any part of premises 
in which any person is habitually employed shall be covered 
so as to protect any person working in that part being struck 
by falling material. The county court judge was, the Court 
of Appeal intimated, wrong in asking himself whether the 
appellant was habitually employed at the part where the 
vecident happened. It was sufficient that “any person = 
Wis habitually employed there. 

In Mezger, M. R. v. Mezger, BE. A. (The Times, 16th October), 
the court (the President of the Probate, Divorce and Admiralty 
Division, and Langton, J.) discharged a maintenance order 
against a husband, holding that the fact that the marriage 
hetween him and his wife, who were German nationals, 
had been dissolved by a German court on vrounds which 
would not have been recognised as entitling bim to a dissolution 
of matriage in England, did not justify a refusal on the part 
of the magistrates to revoke the order in question. 


In Ritz Cleaners, Ltd. v. West Middlesex Assessment Committee 
(p. 854 of this issue), a Divisional Court (Lord Hewart, C.J., 
and du Pareq and Goddard, Jd.) upheld a decision 
of the Rating Appeals Committee for Middlesex to the 
effect that the respondents’ premises were an industrial 
hereditament within s. 3 (1) of the Rating and Valuation 

\pportionment) Act, 1928, but that certain rooms on the 
premises were a retail shop, and that the net annual value 
must be apportioned, The public had direct access to the 
premises. In the room facing the street there was a plant for 
cleaning and dyeing articles, and these activities as well as 
those of pressing and packing were carried on in other rooms. 

In Guildford Trust Ltd. v. Dasi (The Times, Lith October), 
judgment was given for the plaintiffs who claimed the balance 
ol principal and interest due on promissory notes, the latter 
it the rate of 80 per cent. per annum. Lewis, J., intimated 
that the rate of interest charged was reasonable in the circum- 
stances. The learned judge said, moreover, that he 
inhesitatingly accepted the evidence given for the plaintiffs 
ind totally rejected that for the defendant. 

In Warner Bros. Pictures, Tncor porated ¥. Nelson (p- 
f this issue), the plaintiffs, between whom and the defendant 


85 a) 





there was a contract whereby the latter was to render to the 
former her exclusive services as a motion picture and /or 
legitimate stage actress, obtained an injunction restraining 
the defendant for three years from the date of the judgment, 
or during the currency of the contract, whichever should be 
the shorter, from rendering within the jurisdiction of the court, 
and without the written consent of the plaintiffs first had and 
obtained, any services for or in any motion picture or stage 
production or productions of any person, firm or corporation 
other than the plaintiffs. Branson, J., intimated that to 
grant an injunction covering all the negative covenants in the 
contract would be open to the objection of forcing the defen 
dant to perform the contract or remain idle (see Whitwood 
Chemical Co. v. Hardman [1891] 2 Ch. 416) but that objection 
was removed by the restricted form in which the injunction 
was sought, and granted. 

In Olsen v. Corry and Another (p. 855 of this issue), 
the plaintiff claimed damages for personal injuries sustained 
while swinging an aeroplane propeller at Gravesend Aerodrome. 
Greaves-Lord, J., giving judgment last term found negligence 
by the company and the pilot, and assessed the damages at 
£5,000. On the question whether the deed of apprenticeship 
exempted the company from liability, the learned judge now 
held that the deed, which purported to relieve the company 
in respect of negligence, even though they failed in their duty, 
was so wide in the extent that it purported to relieve them, 
that it was not for the benefit of the plaintiff and therefore 
void. The doctrine of common employment did not apply, 
and the company could not delegate to their servants their 
duty to provide a proper system of tuition which would 
preclude the possibility of danger at the aerodrome. 

In Glamorgan County Council v. Ayton (The Times, 
21st October), a Divisional Court upheld a decision of a district 
auditor who had allowed subsistence expenses to the members 
of the county council in addition to the travelling expenses 
provided for by s. 294 (1) of the Local Government Act, 1933. 
That section did not, it was held, authorise the payment of 
any allowance for subsistence. 

In Cafferata and Another v. Wilson ; Reeve v. Same (p. 856 
of this issue), a Divisional Court upheld a decision of the 
stipendiary magistrate for the City of Liverpool to the 
effect that a dummy revolver was within the meaning of the 
expression “ firearm” as used in s. 12 (1), of the Firearms 
Act, 1920. The article in question was similar in shape 
and appearance to an ordinary revolver, but it had a solid 
imitation barrel bored for a distance of 3-inch only from one 
end, and, at the other, chambers bored to | /32-inch diameter 
at the back and about half that diameter at the front, with 
a vent-hole for the escape of gas. As sold it was incapable 
of discharging shot, but it could readily have been rendered 
so capable. 

In Brooks v. Jefferies (p. 856 of this issue), a Divisional 
Court reversed a decision of Swindon justices, and held that 
the respondent who had stopped his car near a “* Halt at 
major road ahead” sign (which was some twenty yards 
distant from the road junction), and then proceeded slowly and 
cautiously into the major road, had unlawfully failed to conform 
to the indication of a traffic sign under s. 49 (b), of the Road 
Traffic Act, 1930. The offence took place at night when 
only the word “ Halt’ was illuminated by reflecting lenses 
but the respondent had previously passed the sign by daylight. 

In Dolby v. Halmshaw (The Times, 22nd October) a 
Divisional Court upheld a decision of the justices for the 
Parts of Lindsey, Lincolnshire, and held that the term 
‘coursing ”” as used in s. 5 of the Game Licences Act, 1860, 
did not necessarily involve the comparative trial of dogs. 
The respondent, w ho was hunting a hare with two greyhounds, 
was held, therefore, to be “ coursing” within the exception 
in the Act. The contrary proposition which underlies the 
decision of Rex v. Clarke [1930] N.L. 174, was not approved. 
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The Local Government Act, 1933. 
ACQUISITION OF LAND BY AGREEMENT 
SUBJECT TO RESTRICTIVE COVENANTS 

TH question to be decided is whether s 176 of the Local 

Government Act, 1933, operates to prevent a local authority 

from obtaining the benefit of the decision in Kirby v. Harrogate 

S¢ hool Board 1SO6 | ( h 137 

It is advisable to state the position fully (1) as it was 
mmediately hefore the commencement of the Local 


(Grovernment Act, 1935, and 2) as if Is now 


1) Before 1st June. 1934 

Section 175 of the Public Health Act, 1875, empowered a 
local authority to acquire land by agreement for the purposes 
and subject to the provisions of that Act 

Section 176, tiid., incorporated the Lands Clauses Acts, 
xcept the provisions relating to access to the spec ial Act, 
and except s. 127 of the Lands Clauses Consolidation Act, 1845 
The section also provided that before putting in force any of 
the powers of those Acts with respect to the purchase and 
taking of lands otherwise than by agreement, compliance 
hould be made with certain conditions 

The relevant provisions of the Lands Clauses Acts are 

6 to 15 and 16 to 68 of the Act of 1845, headed respectively 

With respect to the purchase of lands by agreement ” and 

With respect to the purchase and taking of lands otherwise 
than by agreement 

\ question as to the extent and meaning of the incorpora 
tion effected by 176 of the 1875 Act, as regards land 
acquired by avreement. came before the courts in Kirby Vv. 
Harrogate School Board |1896|) 1 Ch. 437 In this case it 
ippeared that land was acquired by the board by avreement, 
without the board having to exercise its compulsory powers 
The land was subject to certain restrictive covenants, and it 
was found during the case, or admitted, that the proposed 
user of the land by the board would involve a breach of the 
covenants 

Counsel for the plaintiffs admitted that on the authorities 
if the land had been acquired by the board under its compulsory 
powers, they would have had no remedy by injunction hut 
would. in lieu thereof, have been entitled to have any damage 
the ustained assessed under 68 of the Lands Clauses 
Consolidation Act, PS45 

North J held that where i pul iw body 1h) the hond fide 
kercise of its powers, purchased land for its public purpose, 

Vas In no different position i revard to the way it could 
iwfully use such land if it had purchased by agreement, 
than it would have been if it had put in force tts compulsory 
powel In neither case would the owner of an easement or 
vht over the ind have received notice He would not be 


prejudiced by the faet that the purchase was voluntary, and 
the remedy would he to wet compensation for the damave 
he sustamed, under the Lands Clauses Acts He quoted the 
case of Baily De Crespiqny, UR. 4 Q.B. 180, as showing 
that where land had been acquired for a public purpose 
partly under compulsory power and partly by the voluntary 
act of the vendor, the law on the point was the same as if 
the purchase had been carried out wholly compulsorily. He 
aid that he did not see that it made anv difference whether 
the purchase had heen carried out partly or wholly hy 
ivreement 

The case wa taken to the Court of \ppeal where the 
decision of North, J., was upheld Lindley, L.J., said It 

is contended that upon the true construction of ss. 19 and 20 
of the Elementary Education Act, 1870 these were similar 
to 175 6 of the Public Health Act, 1875 and the Lands 
(‘jauses Consolidation Act, if the school board took this land 
by agreement, no person who was injuriously affected could 
ivail himself of 
No doubt that section, which does not give any power to the 


68 of the Lands Clauses Consolidation Act 


undertakers, but vive a rivht of compensation to a person 


injured by the execution of the works, is found at the end 
of a group of sections, headed * with respect to the taking 
of lands otherwise than by agreement.’ That argument has 
been advanced before, but always without success : Hammer 
smith Railway Co. v. Brand (1869), L.R. 4 H.L. 171. In m\ 
opinion, s. 68 clearly applies to all purchases whether 
compulsory or not.” 

In other and earlier cases somewhat similar conclusions were 
reached : see, e.g., Clark v. London School Board (1874), L.R. 9 
Ch App. 120: Hammersmith & City Railway Co. v. Brand, 
ante: and Metropolitan District Asylum Vanage rs Vv. Hill (1881 a 
6 App Cas. 193 We are not concerned, however, with the 
question whether action will lie in cases where no provision is 
made for compensation or as to liability for damage done as a 
necessarv result of the exercise of statutory powers. The 
points with which we are concerned, and which were decided 
by Clark v. London School Board and Kirby v. Harrogate School 
Board, were 

(1) That, where provision is made for-injury caused by 
the exercise of statutory powers, other remedies are excluded : 
(2) That. since invoking s. 68 does not involve the 
exercise of a power, the procedure governing “ the putting 
into force of any powers of the Act with respect to the 
purchase and taking of lands otherwise than by agreement ~ 
(under s. 176 (2) of the Public Health Act, 1875) need not be 
complied with: and 
(3) That, in consequence of (2), where the Lands Clauses 

Acts are incorporated with an Act authorising the acquisition 

of land, then s. 68 (providing for compensation and thereby 

excluding other remedies) applies whether the land is 
acquired voluntarily or compulsorily. 

It is quite possible that in 1845 the legislature did not 
intend the consequences which arose as a result of Kirby v. 
Harrogate School Board, and the real reason for the decision 
appears to be, though other arguments as to the meaning and 
effect of the headings to the various parts of the Act of 1845 
have been raised, that it is due to the unfortunate wording of 
the first words of s. 176 (2) of the Public Health Act, 1875, 
which referred to the putting into force of the powers, rather 


than the parts, or sections, of the Act 


(2) After Ist June, 1934 

By the Local Government Act, 1933, s. 307 and Eleventh 
Schedule, the main part of s. 175 and the whole of s. 176, of 
the Public Health Act, 1875, are (/nte) alia) repealed. 

Part VII of the Local Government Act, 1933, deals with 

\ quisition of, and Dealings in, Land ” by local authorities. 
Section 157, ‘bid., empowers a local authority to acquire any 
land by agreement for the purpose of any of its functions under 
that or any othe public general Act. 

Section 176, ¢hid., enacts that where under that part 
(Pt. VIL) of the Act, a local authority is authorised to acquire 
land by agreement, the Lands Clauses Acts, ¢ reepl the provisions 
relating to the acquisition of land otherwise than by agreement 
and the provisions relating to access to the special Act, and 
except ss. 127 to 132 of the Lands Clauses Consolidation Act, 
1845, are to be incorporated with the Act. 

The essential difference between the relevant provisions 
of the Public Health Aet, 1875, and those of the Local Govern- 
ment Act, 1933, in relation to acquisition of land by agreement, 
rests in the fact that the former Act incorporated the whole of 
the Lands Clauses Acts (with certain minor exceptions), while 
the latter Act incorporated the whole of those Acts, erce pt 
the provisions as to the acquisition of land otherwise than by 
aqreement, and other minor provistons. 

In Ferrar v. Commissioners of Sewers for London (1869), 
L.R. 4 Ex. 277, it was held that if the special Act expressly 
excludes the provisions just mentioned, then s. 68 does not 
apply and no right to compensation can arise. 

It may, perhaps, be argued that s. 176 of the Act of 1933 


does not amount to an express exclusion of those sections 











and, therefore, if by any other means those provistons or, 
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at any rate, s. 68 can be held to apply, s. 176 will not operate 
» as to exclude them or it. This appears to be a reasonable 
assumption since : 
(1) Section 176 is an incorporating, and not an excluding, 
section ; and 
(2) it seems that to ascertain what the section actually 
neorporates, the phrase “‘ the Lands Clauses Acts, except 
the provisions relating to the acquisition of land otherwise 
than by agreement should be read as a whole and not 

lisjunctively. To read it in the latter way would put a 

construction on the section which is not justified and 

which, it is submitted, was obviously not intended. 

On the other hand, s. 1 of the Act of 1845, permits the 
exclusion of clauses and provisions in that Act by express 
exception ; thus the exclusion of provisions may take place 
by exception as in the case of the 1933 Act. This, however, 
is not of very great weight since, as will appear, it may be 


argued that the mere fact of excepting the application of 


parts of an Act will not operate as a definite exclusion in all 
circumstances and other methods of effecting the inclusion 
of those parts may be found. 

It may be assumed, therefore, in view of the above, that 


the exception of the provisions relating to the purchase of 


land otherwise than by agreement does not amount to an 
express exclusion of those provisions and that Ferrar v. 
Commissioners of Sewers for London does not, therefore, 
apply to the new circumstances arising out of s. 176 of the 
Local Government Act, 1933. The problem is to ascertain 
whether those provisions are either excluded or included 
in any other way. 

However, since there is an express exception of those 
provisions, it is clear that the legislature either 

(1) did not intend those provisions to apply to the 
acquisition of land by agreement : or 

(2) was satisfied that, by virtue of other provisions or 
by operation of law, the provisions would in any event be 
applicable. 

The view that the legislature would not have interfered 

with the rule in Kirby v. Harrogate School Board without 
definite and clear words cannot be accepted. Here the words 
of the section are different from those of the comparable 
provisions of the Act of 1875, and it must be assumed that 
Parliament intended to attach a meaning to those words. 
One cannot, therefore, it is submitted, examine the words 
of the repealed provision with a view to attaching the meaning 
of those words to the new provision. 
In the first place, clearly the intention was that the 
provisions which by their nature could relate only to com 
pulsory purchase, should not apply to acquisition by agreement. 
It may be deduced from Kirby v. Harrogate School Board, 
however, that s. 68 of the Act of 1845 is not a provision of 
that nature. 

The question resolves itself, therefore, into one of deciding 
whether, where certain sections of an Act are incorporated 
with another Act, other sections of the first Act, not 
specifically incorporated with the second, can be imputed 
thereto as being necessarily complementary to the incorporated 


provisions. 

On this point the question which arose in Wallasey Tramway 
Co. v. Wallasey Local Board (1883), 47 J.P. 821, and which 
led to the passing of the Public Health (Confirmation of 
Bye-laws) Act, 1884, may be relevant. 

The circumstances were as follows : 

Section 128 of the Towns Improvement Clauses Act, 1847, 
ss. 68 and 69 of the Town Police Clauses Act, 1847, and s. 42 
of the Markets and Fairs Clauses Act, 1847, giving powers 
to make bye-laws (respectively) as to slaughter-houses, 
hac kney carriages, public bathing and markets, were 
incorporated with the Public Health Act, 1875, by that Act. 

Section 128 of the first-mentioned Act provided that the 
by laws should be made * in manner hereinafter provided.” 





The manner provided by the Act was set out in ss. 200-209. 
These sections were, however, incorporated with the 1875 Act, 
which provided a special procedure in ss. 182-186 for the 
making and confirmation of bye-laws under the Act. 

This led to some doubt as to the proper authority to confirm 
bye-laws made under the section mentioned, and it seemed from 
the last-mentioned case that, notwithstanding s. 184 of the 
Act of 1875, the provisions of s. 202 of the Towns Improvement 
Clauses Act, 1847, applied to bye-laws made under the enact- 
ments mentioned. The matter finally resulted in the passing 
of the Public Health (Confirmation of Bye-laws) Act, 1884, 
which removed the difficulty. 

The above case is in part parallel] to the present one, but a 
distinction lies in the fact that bye-laws under s. 128 of the 
1847 Act were specifically to be made in the manner therein- 
after appearing. If anything in the provisions of the Lands 
Clauses Act of 1845 relating to acquisition by agreement 
had given such a specific pointer to s. 68 of that Act, then 
the last-mentioned case would be definitely in point. It 
does not do so, however, and a definite extension of the effect 
of that decision would be necessary. 

We have now reached what may well be considered a 
deadlock. 

On the one hand we have the case of Ferrar v. Commissioners 
of Sewers for London stating that where the part of the Act 
relative to the acquisition of land otherwise than by agreement 
is expressly excluded, s. 68 cannot apply to acquisitions by 
agreement. On the other hand we have Wallasey Tramway 
Co. v. Wallasey Local Board, which decided that where certain 
sections of an Act are incorporated in another Act, an express 
reference in one of the incorporated sections to another section, 
not incorporated, makes applicable the provisions of that 
section though not incorporated, in spite of express provisions 
in the incorporating Act dealing with the same matter. 

There remains a gap between these two cases wherein lies 
the dividing line. The question still remains as to which side 
of the dividing line is occupied by the present circumstances. 

Unlike the Wallasey Case, 


s. 68. It is merely that s. 68 is appropriate and has been held 


ho express reference is made to 


to apply under the old law where the whole of the Act was 
incorporated even though it was contained in a part of the 
Act which was, according to the headings of the Parts, not 
relevant. 

Since one must at once, for the purposes of coming to a 
proper conclusion, dissociate the words of the new section 
from those of the old, one must assume at the start that 
Kirby Vv. Harrogate S¢ hool Board is not applicable and endeavour 
to prove, if possible, the negative of that proposition. One 
must not assume it to be applicable until it is proved that 
that is not so. 

In these circumstances, it is apparent that the Airby Case 
has not been proved to be applicable. The nearest point 
one can approach towards proving it to be applicable is laid 
down by the Wallasey Case, from which one can hold that, 
assuming there is no express exclusion of the section, as in 
Ferrar’s Case, by the incorporating Act, an express reference 
in the incorporated Act to a section not incorporated wilt 
* pull in” as it section as though it were 
incorporated. 

Possibly the courts might, if and when the necessity of 
Wallasey decision to 


were, that 


reaching a decision arises, extend the 
such cases as the present, where the reference Is not express 
but might reasonably be implied. Certainly as regards the 
particular wording of the 1933 Act, it would not appear 
necessary to overrule Ferrar’s Case to do so. 

The conclusion must be, therefore, that, unless the Wallasey 
decision is extended, a local authority purchasing land by 
agreement under the Local Government Act, 1933, isnot 
entitled to the benefit of the decision in Kirby v. Harrogate 
School Board, and that it is not entitled, in using land acquired 
by agreement, to override restrictive covenants subject to the 
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Costs. 


NOTES ON DISBURSEMENTS 


facts, ora claim by one party against another, and the solicitor 
titist therefore See that before delivery of his bill of 
{ unrecovered charges and disbursements he pays the disbur 


ments that have been disallowed on taxation, otherwise he will 
be unable to recover them from his client, unless they 
separate ly set out in his bill and are expressly stated to be 
unpaid 

In view of the decision in the case which was reported 
2 Ist March last. we feel that we cannot urge too strongly the 








necessity for seeing that the requirements of sub-r. 29 (a) 
are complied with strictly. 
{rising out of this question of unpaid expenses, is the 








Co) | further question as to the disbursements which a solicitor may 
Wi dealt our last arti h the requirements of r. 27 properly include in his bill of costs. This question was settled 
YY) (a) of Ord. 65. relatir tr t} clu in a solicitor bill | by the old case of In re Remnant (1849), LL Beav. 603, which 
of costs. of unpaid “ disk a It w he remembered | has been followed in several cases since. 
that sub-r. (29) (a) pro alia, for the item of unpaid Disbursements which may properly be included in a 
counne f, hut rable care will henceforth have to be | solicitors’ bill of costs include counsel's fees, court fees, 
cueninedk iss inode +] eee hill of costs. even if the | Witnesses’ expenses and fees, stamp duties on deeds, printer’s 
amount pecifically set out, with an expre tatement to | bills, and all other fees and disbursements which are ordinarily 
the effeet that it represent paid cour f t the time | treated as professional disbursements by the established 
vhen the | ale red | custom of the profession 
As we have already observed. the item of unpaid counsel’ Examples of payments which are of customarily regarded 
fees quite cleat eema to he ubiect for the relief afforded is disbursements proper to a bill of costs include estate duty, 
by sub-r. (29) (a), providing certain requirements are met, and } pure hase money or interest thereon, the adverse party's costs, 
the noint that these items were not recoverable on the ground | and a judgment debt 
that thev were not costs du nce they were mere gratuities. | The distinction is not unimportant, because it will be 
does not seem to have heen taken by the Court of Appeal | appreciated that whilst the solicitor is seriously restricted in 
it now appears it might | e he nthe case of Smith Hou his right of recovery in regard to professional disbursements 
(19221 1 K.B. 590. whiel , coun Poon on | that are proper to his bill of costs, he may conceivably find 
\ perusal of the judgments in the case of In rea Solicitor | himself in a much more favourable position as regards 
reported 21st March last (80 Son. J. 224). leaves one in | non-professional expenses which he has incurred, at the express 
ome doubt. however. as to whether much reliance can he | request of his client, but has not actually paid. 
placed on ub-r. (20) (a or retiel so lar a thy d counsel 
fer ire concerned, for that case Seott [,..J ' it | 
pat to pomt out that we must not be understood to 
express an affirmative opinion that part of the regulation Company Law and Practice. 
ub-r. (29) (a)) can | effect of authorising the inclusion , 
in the bill of t , ursement } } not due ' | | po not think that any apology is needed for introducing 
levally enforceal = ee To eta i into this column the subject of fixed trusts. 
ant furth lh, 1 that > enter enneid connie 1 Ee @ ee It is a subject which is very closely allied 
fy - the | of costs under the pert é' de of the | seents.—i. to companies, and which has recently 
regulation would | dia Cae eS weed tion of the | heen much in the public eye as a result of 
statute | the report of the Departmental Committee which was appointed 
wT, samend |} incativen. that. vs f these | by the Board of Trade in March, 1936, to “ enquire into 
remarks it would by | tor’s interest that he | Fixed Trusts in all their aspects and to report what action, If 
3 covered +} ol a fos hich he | any, is desirable in the public interest. That committee 
undertake rc ot fas maw then tenn hofare a ery | reported on the 29th July, 1936, and its report (Command 
of his bi Inf ’ Snot he uaeeaanuable if thu Paper 5259), moderately priced at Is., will repay a careful 
prote ol . ru one rt en our e| study 
fi t} fro} ‘ n ad { um on | There are many. however, who have neither the time 
recount nor the inclination to read in full such a report, and it ts 
The positio , tt unfortunate. especially chiefly for the benefit of those persons that this series ol 
as one might we ime from a perusal of sub-r. (29 eS that, | articles is written, in the hope that 1t may save them time 
pro ding the requirement i to the unpaid item bemg and troubles ind at the same time give them some general idea 
pect i| t t t t miplied t he rele of the committee’ report At the outset it may be observed 
afforded by t ru mild be wranted, but the observations | that the expression “* fixed trust is a misnomer for the great 
of Seott. L.J.. leave « me doubt to the precise effect majority of the trusts with which the committee was con- 
of that sub-s , nel t eon the safe side it would seem | cerned By far the most of these trusts are now what are 
quite ir t t ! t take steps. before delivery known a Hexible trusts,” and the committee adopted for 
of | | ts. t nositio ll such trusts the phrase, which will be used in these articl 
It | t sub )) (a) relat to 4 itions unit trust 
ol Heitor rt _ eitor Act, TR43. and nov Somewhat paradoxically, it might be convenient to start 
under the Solicitor let, 1932, so that the sub-rule essarily this series of articles by reference to companies registel d 
eh popotne to oncitor and ¢ t tuxations onl In the case under the Industrial and Provident Societies Acts, 1893 to 
of taxation bet ‘ wart bid part the practice is con 1928, the reason heimng that the whole of the recommenda- 
iderabl ( Harst ined if no uncommon thir for some tions of the committee really hang on the attention of the 
disbursement nal of costs to await the result of the legislature being first turned to an extension of those Acts 
tuxation before the ire paid, in order to ascertain precisely This is so important that [ set out in full the paragraph of 
What is allowed, Jt must be remembered, however, that a bill } the report dealing with this vital problem ; 
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The 
ie 
tine 
| 
While 
to e 
Stor 
Boa 


1936 


——_——_ _ 


ment of 
solte ltor 


bill of 
isburs 
» he will 


hey are 


1 to be 


eporte d 
gly the 


29 


is the 
or may 
settled 
, Which 


| in i 
t fees, 
rinter’s 
linarily 


blishe d 


garded 
» duty, 


$s costs, 


vill be 
‘ted in 
‘ments 
ly tind 
egards 


Xpress 


luc ne 
trusts. 
allied 
cently 
sult of 
pointed 
e mto 
lon, 1 
mittee 
mand 
areful 











October 24, 1936 


THE SOLICITORS’ JOURNAL. 


Vol. 80] 847 








‘ We have had our attention drawn to certain companies 
registered under the Industrial and Provident Societies 
Acts, 1893-1928, which appear to be advertising and 
pushing the sale of their shares by means which we are 
told could not be used if these companies had been registered 
under the Companies Acts. We think that if the Industrial 


and Provident Societies Acts are to be used as a means of 


registering what are in effect investment trust companies 
or property holding companies, steps should be taken to 
bring the prospectus provisions of these Acts into line with 
those of the Companies Act, 1929. This recommendation 
may seem to be beyond our terms of reference, but we make 
it because we fear that if legislation is promoted to deal 
with Unit Trusts on the lines which we suggest ingenious 
persons may see their opportunity to escape from the 
law by using, instead of Unit Trusts, companies incorporated 
under the Industrial and Provident Societies Acts.” 

No one who is alive to the possibilities will be disposed to 
cavil at the paragraph quoted above, and the committee are 
to be respectfully congratulated on having deliberately 
yone beyond the apparent scope of their reference and dealt 
with this problem. 

From this we may conveniently pass to a few figures 
showing the immense growth of the unit trust movement, 
the importance of which has not yet been fully realised 
hy many people. The first unit trust to be established in 
this country (the idea having come here from the United States 
of America) was so established in April, 1931; the growth seems 
to have been slow in the early stages—two were formed in 
1932 and five in 1933. Then there was a great forward 
twenty-four were established in 1934 and twenty 
one in 1935; at the date of the report there were sixty-seven 
unit trusts in existence, and the committee estimated that 

hout £50,000,000 has been invested in them. The sums 
pent by them on advertising in recent years have been larg 

amounting probably to £250,000 and possibly to twice that 
figure, as the report says. These few figures will serve to 
how that what we are dealing with is a substantial movement, 
uto which large sums of money have been put, and it is 
hardly surprising that the committee should recommend legis 
lation in regard to it, free as it has hitherto been from many 
of the restrictions imposed for the benefit of the public under 
which analogous movements are worked. 

What then is a unit trust ? This requires a somewhat 
lengthy explanation, and it will perhaps be convenient before 
answering that question in detail to show you how the 
committee would define it for the purpose of any contemplated 
legislation. ** The definition should,” the report reads, ** be 
so framed as to include any trust or association (other than a 
duly incorporated company) formed to acquire and hold o1 
deal in stock, shares, securities or other property or rights in 
which the public is invited or allowed to acquire a participation, 
by whatever name called. But it should exclude 

‘(a) a trust created solely for charitable purposes ; 
* (b) a trust created to secure debentures or other similar 


movement ; 


securities : 
“(e) any trust or association where offers of participatio) 
are limited to finance houses or persons whose ordinary) 
husiness it is to deal in property of the class to be acquired 
or dealt in by the trust or association.” 
The report then goes on to suggest that, as shares are some 
times placed in the name of a trustee who issues certificates 
which are then dealt in on the Stock Exchange (this is done 
to enable the shares or their equivalent to be dealt in on the 
Stock Exchange, as in the case of a foreign company), th 
Board of Trade should have power to exempt a trust o7 
association formed to acquire and hold a block of securities Ih 
single company if it be formed solely for the purpose © 
facilitating dealing in such securities on the Stock Exchang: 
From a consideration of that definition we may well retur! 
to our question: What is a unit trust ? The simplest « 





these is the fixed trust, which was merely an extension of the 
form of trust under which shares or securities in one company 
were vested in trustees, who held them on trust for persons 
to whom certificates were issued showing the beneficial 
ownership ; this is the method adopted in New York for 
dealing on the Stock Exchange in the shares of English 
companies, 

That form of trust has been in use for many years: then 
one day it occurred to someone to form a similar trust 
having as its assets not shares or securities in one company 
but shares or securities in a number of different companies. 
This was the origin of the fixed trust, from which has grown 
the tremendous movement with which we are now dealing. 
In the early stages the fixed trust was employed. The fixed 
trust works, briefly and generally speaking, in this way : 
the promoters buy a parcel of securities which are vested in 
trustees to be held by them on the trusts of a trust deed 
which is executed by the trustees. This parcel is then held 
on trust for the persons who become the beneficiaries in the 


appropriate proportions, without there being any power to vary 
the holding (except in exceptional circumstances), so that 
the purchaser of a sub-unit, as it is usually called, in a fixed 
trust knows that his due proportion of each investment must 
be held on trust for him without variation. 

This fixity has now developed into flexibility ; the net result 
being that the managers have wide powers of variation, so 
that, to quote the report, ** the range within which investment 
is permissible may still be limited, but within this range the 
managers have as much freedom as the directors of an 
investment trust company to vary the investments.” 

In the case of a flexible trust the interest which an investor 
is asked by the manager to take up is a * unit,” which is 
usually sO adjusted as to cost the public about £1. The 
price at which units and sub-units are sold is generally based 
on the Stock Exchange prices on the day of, or the day 
previous to, the sale of the underlying securities, to which are 
added sums to include stamp duty on the purchase of the 
securities, brokers’ commission and a service charge to cover, 
wholly or partially, expenses of management during the 
lifetime of the trust. ‘°° The total addition to the price arising 
from the various charges may amount to as much as 12) per 
cent.,”” Says the report. 

If there be any who have not before run across unit 
trusts, it is hoped that the above brief explanation will give 
them a general conception of them; it must, of course, be 
borne in mind that what is said above is necessarily very 
brief and necessarily very general in its terms—it cannot 
therefore be treated as being of absolutely universal applica 
tion, but must be taken for what it is, a generalisation. 

Having in the introduction indicated the nature of the 
subject matter to be considered, Pt. IL of the report sets 
out certain general considerations affecting unit trusts, and 
there is one sentence which it seems very desirable to quote, 
and which I will quote without any comment. After referring 
to the large sums now invested in units, we find this sentence : 
* These results point to the existence of a demand by the 
investing public which the unit trust movement has supplied, 
but it is difficult to believe that the sales of units would 
have attained such large dimensions had it not been for 
favourable economic circumstances and for the methods of 
advertisement and salesmanship which the management 
companies have employed.” 

Among the advantages claimed for the unit trust is the 
particular advantage to the small investor that he can spread 
his risk, and he has also usually an undertaking by the managers 
to buy back his units at a price calculated by reference to 
the value of the underlying securities at the time of repurchase. 
And here the report strikes a warning note; it points out 
the recovery which has taken place in industrials since 1952, 
with the consequent benefits which have accrued to most unit 
holders. 
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or any other Act, t hall not app ( the overn their attitude, but such considerations would b or £4 
COnTrAr rit the ‘ thie 1 tio creat thre broken reed ! L ¢ e where there was trouble of any kind oblige 
trust rhi h-sectior \ passed as a kind of bridge to keep thi ire ow 
Now, the first questio the truction of Tl pro 0 ousted undivided owner in touch with the estate. This vie exce 
What the second The fact that no | has at least se lausibility, and is supported by observatio unde 
correspond t red in the | of Property of Mau J Re Warren (1932) 1 Ch. 42, and Re Davi COndL 
Act, 1925 ts that tte ( ) ! rtanes 1952) 1 Cl 4) } T 
Under the original pro 0 t is reasonal clear that the The ub-sectie then, applies to trusts for sale of land 
operative part t the ! ecti ipplied t ie t to rust | created by or i pursuance ol tatutes, and to other trusts will | 
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sale if the instrument creating the trust says that it is to 
What does it do ? It creates a right to be consulted 
| a right to be listened to. 
» trustees to exceed the powers civen them apart from it : 
leparture from their proper duties still needs in all cases an 
litional powers deed entered into by all the beneficiaries, 
the sanction of the court under the Trustee Act. The right 
to be consulted extends only to persons interested in pOssessic n. 
But it is not limited to life tenants or 
uinuitants entitled in 
House [1929] 2 Ch. 166. The right extends to every exercise 
of the powers and trusts of the trustees ; it is not limited to 
the exercise of the trust to sell: Re Jones [19351] 1 Ch. 375 
It is only a right for the beneficiaries in possession to be 
a right to be 


It does not create a right in 


absolute owners : 


possession must be consulted: Pe 


msulted ** so far as practicable ”: it is not 
consulted in all circumstances. For instance, it 
difficult to say that a trustee is bound to waste time and 
The right to 
he listened to is only one “so far as consistent with the 
general interest of the trust’: therefore no trustee will be 
ound to damnify capital at the behest of the persons. in 
Indeed, here 


would he 


money in consulting a beneficiary who is abroad. 


yossession who are the persons to be consulted. 
as always, he must hold the scales evenly. But within the 
area of things that are consistent with the general interest 
of the trust he should do his best to fall in with the wishe 
of the majority in value of the persons in possession. It is 
submitted that if he does so he will have a very strong case 
vs go wrong and he comes later to ask (under s. 62 of 
ic Trustee Act) for indemnity out of the interests of the 
persons supporting the line of action adopted, as he will have 
ulopted it at their * 

\s we have seen, then, the section has a compass a great 


j | 
iW th 


] 
t 


t 
request.” 


deal more narrow than it would seem to have at first sight : 
within that compass it extends so far as practicable to every 
exercise of the powers and trusts of the trustee for sale 
It should never be out of the mind of statutory trustees for 
sale of land and 
though it must not be forgotten it is not unduly exacting in 
than give a statutory 


persons in a comparable position. But 


erious matters. for it does little more 
force to the rules which a wise trustee will in any case impos 
upou himself. 








Landlord and Tenant Notebook. 


Tut Housing Act, 1935, and the unrepealed parts of the 
Acts of 1925 and 1930, are not in the main 
concerned with the relationship of landlord 
tenant. But scattered 

them are several 


Effects of the 
Housing Acts. = and 
I. The Com- = about 
mencement of 
the Tenancy. 


among and 


provisions which 
impose obligations on landlords and tenants 
regardless of contract. 
the effect of these from a 
tenant point of view: not in the order in which they appear 
in the statutes, but in the order in which attention to their 


| propose to discus 
landlord-and 


effect is necessary in the course of a tenanc y. 
Provisions demanding consideration before and at the time 


fitness of 


of granting a tenancy are those which concern 
overcrowding, and information to be given to 


premises, 
ten ints. 
Fitness of Premises.—A landlord letting 


at a rent not exceeding £26 annually outside 


a dwelling-hous 
for habitation 
or £10 annually within, the County of London, is under an 
obligation, in the nature of a condition, to see that the premises 
are in all respects fit for human habitation. There is an 
exception in the ease of a grant for not less than three years 
which the tenant auvrees to put the premises Into 
condition reasonably fit for habitation (1925 Act, s. I (1)) 
The scope of this provision is defined solely by reference to 


ul nt I 


rental and nature of intended user. Other provisions whic! 


will be dealt with apply or do not apply according as premises | years old of opposite sexe 








are or are not meant for the working class, and in some 
immaterial: but this condition 
as to fitness is imported into the tenancy agreement if the 
rent is at the specified limit, regardless of the class to which 
the tenant belongs. 

When are premises “in all respects reasonably fit for human 
habitation’ ? According to Jones v. Geen [1925] 1 K.B. 659, 
the standard is *° and lower than that indicated 


cases rental and status are 


a humble one,” 


by the expression ** good and tenantable repair”; according 
to one ohiter dictum in Morgan v. Liverpool Corporation | 1927] 


2 &.B. 855, €.A.. 


broken, but according to two others it demands nothing so 


it demands that window sasheords be not 


vood. So on tlus point landlords have as vet ho adequate 
guidance. 


Provisions which will shortly come into 


force in most places make landlords and occupiers of dwelling 


Overcrowdi ng. 


houses liable to penalties if they cause or permit overcrowding. 
The penalties are a fine not exceeding £5, and a further fine 
of £2 per day after conviction (1935 Act, s. 3 (1)). 

To ascertain the exact nature and extent of the new obliga 
tion it is necessary to enquire into the meanings of a number 
of expressions : ** dwelling-house,”’ ** working class,” ** person,” 
“cause or permit.” 

A * dwelling-house ~ 
by members of the working classes or of a type suitable for 
such use (1935 Act, s. 12). 

The expression defined, 
distinction is, of course, exceptional in our law ; Confirmation 
of Magna Carta, 1297, and the Profane Oaths Act, 1745, are, orare 
among, the other 
of what is intended by ~ 


is premises used as a separate dwelling 


‘working class” is not Class 


exceptions. Some sort of description 


working class ” is to be found among 
the provisions for compulsory acquisition of preperty for 
1925 Act. That statute, 
that the expression (for that purpose) 


re-lhousing in the repeating an 
older enactment, says 
is to inelude persons who can roughly be arranged into three 
their 


exceed £3 a 


groups : Wave-earners, people working “on own, 


and people whose Mcome does hot week. 
Domestic expressly 
is intended asa compliment or not, quaere (1925 Act, Sched. V 
(12) (e)). 

And note that the offence may be 


or permitting overcrowding of houses of a 


servants are excluded: whether this 


committed by causing 
type suitable 
for use by members of the working cluss : actual user by such 
is not essential. 


Overcrowding is a matter of area, 
attention should first be 


and of number and SCX 
directed to the 
It will be seen that for these purposes 


ot persons, and 
meaning of person,” 
no one counts till he IS one yeal old de minimis non cural le r, 
as it were: and when he attains that age he is half a person 
only until the age of ten (1935 Act, s. 2 (2)) 


Having enquired the number. ages and SeXes Of prospec tive : 


occuplers, the landlord hould set about ascertaining the 


capacity of the house or flat. His simplest course is to make 
an application to the local authority (1955 Act, s. 6 (2)), 
for ascertainment involves much mensuration and calculation. 
All rooms which have a floor area of not less than 50 square 
feet are to be counted and measured provided they are not 
of a type not normally used in the locality as living rooms 
or bedrooms (1935 Act, s. 12). The landlord must refuse 
to let if he has reasonable cause to suppose that more than 
two persons will be sleeping In a one roomed dwelling, more 
than three in two rooms, five in three 
half in four, ten in five, 


He must also refuse to let if he has reason 


rooms seven and a 
adding two persons for each room 
In excess of five. 
able cause to suppose that more than one and a halt persons 
will be sleeping in a room of which the area of the floor is 
under 110 square feet, than one person if that area 
be under 90 square feet than halfa person if under 
Thirdly, he must 
reasonable cause to suppose that any 


more 

more 
70 square feet. refuse to let if he has 
two persons over ten 


not living together as husband 
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ind wife will have to sleep in the same room (1935 Act, s. 2 (1), 
ind Sched. I) 

The nature of the landlord obligation, as well as that 
of the occupier, 1 defined by the eX pression cause and 
permit Having regard to an explanatory sub-section, 
ind to Atkin, L.. iuden ent in Berton \ Alliance Economic 


J 
Investment Co. (1922) 1 K.B. 742, C.A., when the learned 


lord justice said permit means one of two things, either 
oO vive leave or an act which without that leave could not 
he legall done or to abstal from taking steps to prevent 
the act where it within a man’s power to prevent it,” the 
word CAUSE might well have been omitted, for it 1s 


the offence is committed if when letting a house 


indlord or hy avent ha 


enacted t 


‘ it} el thre re asonable cause to heleve 


that it will become overcrowded, or if he fails to make enquiries 
ol the propo ed oe upler a to the number, age and sex ot 
the persol who will he allowed to leep in the house (1935 Act. 


S05) (b)) 
may 


<4 parate ” dwelling it 


he useful to refer to Smith vo Prime [1923] W.N. 131, which 
turned o1 conversion Into separate and self-contained 
tat in the Inerease of Rent, ete Act, 1920, 12 (9). It 
Wii held im that case that the presence of a partition was 
not conclusive on tl pom#t 

luforma Tenancies of premises affected by these Acts 
re ral evidenced by written agreements The nearest 
approach to a document of tithe is a rent book.” In this, 
where premise are intended or used for occupation by 
members of t working clas the names and addresses of 
the ponsil landlord and of the local medical officer of 


hook, 


to the 


sue hy 


When there is no 


delivered ° 


eribed 
mid adadre es must hye 


tenant in writing before any rent is demanded or collected. 
The maximun naltvy for collecting or demanding rent 

hile 4 defat continue is forty shillings (1925 Act, s. 5, 
i imended t the 1955 Aet) 

When the provisions relating to overcrowding come into 
fore every rent-book “or similar document ” will have to 
contain a summary of those provisions which define over 
rowding, penalise overcrowding, and permit of temporary 
overer | the maximum penalty for using such document 
without thre ummary beme £10 (193. 6 (1)) 

While on the thiect. it may be mentioned that nowadays, 
ipart fror e Hor Acts, the rent book or similar document 
may have to conta further statements of law and fact: 
i state t f tl mount of rate when these are collected 
Dy the ndlord I ! obligatory under the Statement 
of Rate Act. 1OT9 ind if the premises are controlled, a 
large amount of reading matter has to be supplied by virtue 
of the Rent (et, 19955 regulations made under s. 14), 





Our County Court Letter. 


THE REMUNERATION OF SOLICITORS. 


In Sloke Vewill heard at Wellington County 
Court, the ela vas tor £28 12 heing the ¢ xpenses 1 urred 
hy the plaintiff enyagi 1 London firm of solicitors to 
recover trom the dete lunt rtain document These related 
to an action brou tT ag t the London Midland and Scottish 
tailway Compa 32 by the plaintiff, in which the above 
defendant had acted olicitor. The plaintiff had been 
ul Her ! t ind certain dow ument were 
handed over, at | t. by the defendant. Having been 
eferred to the defendant London agents for the remainder 
ol the document z., fifteen items in a schedule, four letters 

“ul a br tT! int mtended that the above amount 
represented the cost neurred in recovering suc h documents 
‘Lhe defendant's case is that he had never refused to hand 


papers, but the defendant had been unable to specify 











what he required. His Honour Judge Samuel, K.C., observed 
that the managing clerk of the plaintiff's London solicitors 
had given evidence as to the above fifteen items. Only a small 
part of the expenditure (viz., two items of 3s. 6d. eacli) 
specifically applied to the question of securing documents, an 
a large proportion was incurred in respect of other work. 
Judgment was given for the defendant, with costs. 

THE CONTRACTS OF DOMESTIC SERVANTS. 
Tue above subject has been considered in two recent cas 
In Norton v. Craig, at Liverpool County Court, the claim was 
for 12s. as damages for breach of contract. The plaintiff's 
was that the action was not brought to recover 12s. 
hut because the defendant had left so inconsiderately. She 
had been employed as a maid since October, 1935, and on the 
l6th June, 1936, she told the plaintiff that she was leaving 
next morning, and refused his request to wait until the next 
day, when his wife would have returned home. Another maid 
was therefore engaged, to whom the plaintiff paid 30s. a week. 
The defendant’s wages were 18s. a week, and the amount 
claimed was the difference between 18s. and 30s. in respect 
of the week during which the defendant should have been 
working out her notice. The defendant’s case was that the 
plaintiff was never satisfied with her work, and he gave her 
notice by telling her to “get out by nine next morning.’ 
His Honour Judge Procter gave judgment for the plaintilf. 

In Darell v. Dyer, at Gloucester County Court, the plaintiff's 
case was that he had employed the defendant as a footman, 
as from the 23rd April, 1935, at a salary of £40 a year plus 
an allowance for uniform and clothes. On the 12th June, 
1936, the house was full of guests, but the defendant notified 
his intention of leaving. He was told he could not do so, 
without the usual month’s notice, but the defendant neverthe- 
less left the next day. His Honour Judge Kennedy, Kk. 
gave judgment for the plaintiff for £3 6s. 8d. and costs. It 
was announced that the amount, if recovered, would be given 
to the toyal Infirmary. 


case 


Gloucestershire 


LIABILITY FOR LEAKAGE OF ELECTRICITY. 
In Jones v. Wombwell Racing Greyhound Stadium Ltd., recently 
heard at Barnsley County Court, the claim was for £50 as 
damages for negligence. The plaintiff's case was that, on the 
l6th March, 1935, he had put his hand on an electric standard 
at the track, and had received a shock which threw him to the 
ground. An electrician had previously placed a ladder against 
the pole, to keep people away, but, after two or three days, the 
insulator and was rubbing against 
the steel arm of the pole. The insulation rubber had thus 
become worn, and, as the cable Wis bared, the pole became 
electrified when the lights were on. A fresh length of cable 
had therefore been put in. A constable’s evidence was to the 
effect that the plaintiff, after placing his palm round the pole, 
was drawn to it and thrown to the ground. The defence was 
that the pole was sufficiently earthed, and that any excess 
rush of current would be taken to earth, as shown by an 
examination (made on the Ist October) by the electrical 
engineer to the Mexborough Urban District Council. His 
Honour Judge Frankland observed that he had previously 
given judgment for the defendants. A new trial had been 
ordered, however, to enable the plaintiff to call the electrician 
witness for the 


wire had fallen from the 


on his whereabouts being discovered. <A 
defendants, who had previously testified that no repairs were 
done on the 16th March, had since admitted that he was then 
away from work, and in receipt of workmen’s compensation. 
The result was that the plaintiff was entitled to Judgment, 


with costs. 





work of the 
now 


In consequence of the great increase of the 
Chartered Surveyors’ Institution, the roll of which is 
approaching 9,000 members, the council has decided to appoint 
an additional assistant secretary. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, are responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 
Buildings, E.C.4, and contain the name and address of the Subscriber. 
addressed envelope is enclosed. 





Wife’s Right to Indemnity from Husband’s Estate. 


(. 3377. Husband and wife are the holders of a joint 
banking account into which are paid dividends received from 
securities standing in the wife’s name and dividends received 
from securities standing in the husband’s name. The husband 
has recently died, and at the date of death the account was 
overdrawn. As between the bank and the widow, there is no 
doubt that the widow is liable for the amount overdrawn as 
the survivor on the joint account. The widow, however, 
claims that she is entitled to be indemnified by the estate of 
the husband for the amount by which the account was over 
drawn, since the overdraft represents moneys expended on 
the husband’s hospital and doctors’ accounts during his last 
illness. We shall be obliged if you will advise us whether, in 
your opinion, the widow’s claim should be allowed against 
the estate, and if it will be permitted by the Estate Duty 
Office as a deduction in the Inland Revenue affidavit. 

A. The husband was obviously liable for bills for medical 
attendance, ete., but the wife’s difficulty is that, if one person 
voluntarily discharges the debt of another without request, 
the former has no right to recover the amount from the latter. 
It is not stated whether the cheques were signed by both 
If they were, we do not think there would be any 
question of the wife’s right to indemnity. If by arrangement 
with the bank either party could sign, and in fact the wife 
signed, then the wife’s right would seem to depend on whethe1 
there was (a) 2 request by her husband to settle the accounts, 
or (6) the wife could be said to have been constituted the 
husband’s agent by the request to the bank to honour het 
signature. We can find no direct authority, but on one o1 
other of the above grounds we express the opinion that th 
wife’s claim should be allowed as against the estate and as a 
deduction for estate duty purposes. The Estate Duty 
Department may, however, ask what were the terms of the 
agreement, if any, under which the parties appear to have 
shared in their necessary expenses. 


parties, 


Intended Assignee let into Possession. 


(J. 3378. L is landlord, T tenant and X proposed assigne: 
of a shop. The usual assignment is prepared by T's solicito1 
and forwarded to X for execution, and X executes the deed 
and returns it by post, and shortly afterwards takes possessiot 
of the shop. Thereafter, for a period of two years, he pits 
rent quarterly to L. 
never reached T’s solicitor, and as X now wishes to quit the 


It now appears that the assignment 


premises ¢ 

(4) To whom should he give notice, and what form should 
such notice take ? 

(4) Can he exercise the option to determine contained in 
the lease, or is this only exercisable by T ? 

A, As between L and X a question of estoppel may hav: 
arisen, though not necessarily so, as L may have regarded X 
as a sub-tenant paying the rent on T’s behalf. There is no 
question that as between T and X the latter is equitabl 
entitled to have an assignment executed, and it is consider 


t} 


therefore that, as an alternative to the immediate executio! 


of an assignment by T, which would allow X without questio 
to exercise the right of determination, T should concur wit! 
X in giving the required notice, T being the legal holder 


t} 


e lease or tenancy. We should recommend the notice bei 





All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers will be forwarded by post if a stamped 





given in the following form: T, at the request of X, who ts 
entitled in equity to the term granted by the lease dated, ete., 
and X, if and so far as by estoppel or otherwise he has become 
entitled to be legally regarded as the lessee, hereby severally 
give notice, etc. L could hardly find any ground for objecting 
to such a notice. 


Validity of Haulage Service. 
Q. 3379. The owner of a car (covered by insurance to carry 
©” licence in respect of a vehicle 
to carry goods for his own purposes. Having lent the car 
gratuitously to A to enable him to carry his own goods, A 
paying X’s driver separately for the work, so that the driver 
is part-time employed by both X and A, X was refused a 
*B” licence by the licensing authority in respect of his 
application for an additional vehicle (to conveniently carry 
both his own and A’s goods) on the ground that sufticient 
haulage services already exist. The bulk of the goods which 
X requires are carried “inwardly” and those of A 
‘ outwardly.” X now proposes to gratuitously /end his 
additional vehicle (not the car) to be used by A, and X will 
also use it so as to provide the carriage of both their own 
goods, the vehicle to be driven by a common employee —in the 
and so get over the difficulty 


goods) is the holder of a ~ 


part-time employment of each ; 
of one owner operating the vehicle for hire or reward. Is 
this arrangement in order, and will it be a breach of any of 
the licensing laws or provisions ? 

A, The fact that the parties call the arrangement a“ loan * 
of the vehicle does not disguise the circumstance that the 
arrangement will be mutually profitable, e.g., by saving the 
expense of larger vehicles for A and X. The arrangement 
would be a colourable evasion of the licensing regulations, 
and would be tantamount to running a service, in defiance 
of the authority's refusal of a licence. The arrangement is 
not in order, and would therefore be a breach of the licensing 
regulations. 


Damage by Crown Motor Lorry. 

(. 3380. F owns land abutting on a public highway and 
divided from it by a close-boarded fence. A lorry belonging 
to X was recently driven along the highway and ran over 
the grass verge into F’s fence doing considerable damage to 
it. X admits that his lorry was driven into F’s fence, but says 
that it was done so owing to the negligent driving of another 
lorry belonging to the Crown and driven by its servant Y 
which cut in and forced X’s lorry off the highway. Y was 
subsequently convicted before the magistrates with driving 
without due care and attention. F wishes to know whether 
he can successfully sue X for damages for cost of the repair 
to his fence or whether his claim will be against the Crown. 
Please quote authorities. It will be observed that F is not 
in a position to prove negligence against X unless negligence 
can be implied from the facts. 

A. F should sue both X and Y. 
may not take the same view as the magistrates that Y was 
to blame : see Riches v. London General Omnibus Co. Ltd. (1916), 
60 Sox. J. 337. Although any judgment obtained against 
Y will only be against him personally, the Crown may make 
an ex gratia payment on his behalf. Negligence can be implied, 
on the principle of Res ipsa loquitur : see Ellor v. Se Ifridge & Co, 
Lid. (1930), 46 T.L.R. 236. 


The county court judge 
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To-day and Yesterday. | Tue Week's Priesoxanin | 
| Probably no man had so great a share in the planning of thi 
LEGAL CALENDAR | vreat legislative acts of Edward I as Robert Burnell, hi 
19 Ocroper._-On Saturday, the 19th October, 1839, Lord | ¢ hancellor, whose appointment marked the beginning of hi 
Broughan "Ni nvolved in ai iecident reforms The Statute of Westminster I, a code in itself, wa 
when hts carriage overturned dur i drive in Westmorland, |} passed in 1275, the vear after he received the Great Seal 
but he escaped unhurt Somehow or other, however, a report and ten years later he presided over the parhaments whicl 
reached London that he had bee ! ed and almost all the | passed the Statute of Westminster II and the Statute of Nuts 
London papers published obituat tices of the prominent | Winchester. It was he who settled the Chancery in London PR 
ex-Chancellor, few of them favourable, for at the time Broughan in 1280, as a fixed place to which suitors could always resert -, 
was not on the crest of a wa of popularit When the news | to seek a remedy for their grievances. He played a great part KL 
ime through that he v e, the ridicule which followed was | in the pacification of Wales end was present at the drawing \p 
increased by the micion that | id mself been pri to | up of the Statute of Rhuddlan When the King was startled rh 
the report of | own decease i by the confusion and corruption into which the judicial system to tl 
+ On the 20th O ror ee oes | had fallen, he was at th head of the commission which inquired havil 
i ae wees sells aie 4 to t complaint vainst the judges, presenting the report shop 
u : | ae 2 s 
+ No 9 X Sean | th, d wemed thu | in 1290 which led to i holesale reorganisation of the Bench. fire ¢ 
are - : ‘ 4 Ml, exan om d He nevel ittained the irchbishopric which Edward would necte 
ie ile al ‘o* ‘ scund for move than | have wished for him. because reports had reached the Pope to 
ee papers aoe oe oe ; w whet! not the | of certain defect i) his ecclesiastical character, too blatant cave 
"ae ee gr dl ' au An inquest < held | to be overlos ked, for in personal conduct he was not an ideal Lo 
t] (“e ( 3 I) rea jury « a | churehma But he was a great statesman and a vreat said 
d other . it could - | slatol ( rie 
eXplanawtion ¢ t ! | A Qi rion or LANGUAC 1 
21 OcTOBER Jo) le Verdu is one of the rior | The three Welsh Nationalists who were tried but not avail 
lo ho they nye of our legal historv | ce icted t the Caernarvon Assizes, on charges arising ai 
cut with ther ords the of Ene ist out of the burn of an R.A.F. aerodrome, pleaded “ not 
hose were the days whe t te (i. K. Chesterton once rilt in their native tongue, challenged jurors whom they Lid 
ote What ve ( t clone reuit vere rather the | uspected of not under tanding Welsh, and altogether displayed 
King’s raid and de Verdu ho had alreadv hammered Celtic enthusiasm worthy of their neighbours beyond the ania 
i. Wakh o Baron Marcher probably lost none of his | Irish Sea. It was such an enthusiasm that got an Acting a“ 
igour when | rT ted a Just Itinerant for Shropshire | District Justice in the West of Lreland into a law report in ‘eS 
ind Stafford 60. HH lon the 21st October, 1274. | The Irish Law Times a couple of months ago. A man had iy 
92 Ocrone! Shes 4 nd October, 1888. 4 — een charged before him with some offence or other, and one | 
oe. , ft a } a sergeant of the Civic Guard began to give evidence for Lid 
en i TT aie Reealieie, Mein prosecution in the Trish language. The solicitor of the ( 
first time tt | ( t} Attor ( ' | cused prote ted that neither he nor his client understood 8K 
the sreceed | we it tongue, and asked for an interpreter This the District 
is to inquire ‘ ‘ ; Justice eTused tna othe vidence having been concluded, noth 
litle a [, 1] er grate” | | proceeded to give his decision in Trish. A kindly bystander wisie 
meited a cami { , Brena d | formed the “ vildered prisoner that he had been convicted ’ 
CES eee Ne sae ; th Sea Sa hen | I ‘ need to a te - of imprisonment. Fortunately Gon 
the for r P tt ee s ( , Russe roy owever, the High Court did not think the sentence Ri 
he by Parn | THe Springs or ENTHUSIASM Will 
25 OcToBel Lor | i the I | Crowd ngn patriotic Welsh songs, cheering processions ” 
u ; OS, y pl 101 
| re ! I not too title o1 of Nationalist ind the chairing of the three accused men 
the 25rd October, [Sod HH ! of great reurit | were the scene hich marked the disagreement of the jury | 
and an al er t eo. ol tl Scott Hd of | at the Caernarvon trial You can never quite foresee what 
iy gyeneratio ‘ i ed tr th Or treahinve i a rt of proceedings will cathe: the throngs. The trials of 
peec! hich oftes ei i the bounds of the hier | \\ ! Hone, the bookseller, in I8I17, on a charge ot | 
One critic declared t t t leo! ! yord na the | | phen brought 20.000 to the court to cheer his acquittals 
consisted im the rit at 1 lord of justices | uid it is much as anything Lord Chief Justice LAN] 
from L785 ( rd justice ! rom 179% Kllenboroug! trenuous efforts for a conviction that inspired 1 
41 Ocro () ) | () I7H0. P VPC them \ oon as the decision was heard, loud and reiterated Ol 
’ ‘ ] ‘ () Bail nout ol applause ( ned ‘ The expression of feeling Nc 
for the murde \\ | , e Mat versal that all interposition was impossible. \. 
whe, had ottes Va seaient colts Wise ty So, too, the rigour of his judges did much to kindle the bonfire 
Losd haan accounted. hi lt , . ne and set going the tremendous popular rejoicings when th \) 
thy Kk Hi Dru ler pret a ae ee turbulent Colonel Lilburne was ac quitted of treason under | 
the sane ; ‘ a th , the Commonwealtl Sympathy for an ill-used wife made the 1s 
uddenly pulled out nife lstabbed him fatall the side. | Bar cheer in the Irish Common Pleas, and the warm-hearted a 
lon liste ‘ | » tre i} ‘ hed 1 ere d draw her carriage to her hotel when poor Teresa ey, 
Clare Market befor a | w et stopped hin | Longworth scored a temporary legal triumph But why did ba 
He was hanged at the tt { + ty + ti hac emg | chee mob outside the Old Bailey make a popular here ‘ 
ifterward ‘ | oh kL (‘oy " or youl Wood, an obseure artist, acquitted of the murder of Th 
| a treet I I ' 
2 OcrTrores () Oct er, 1292. Robert Burne hac 
Bishop of Bath and Wells, died. He had | Mp. John MeDowell, solicitor, of Brook Street, W., left pers 
heen Lord Chancellor for ¢ tes yeal | £36,228, with net personalty £16,853. i on t 
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Notes of Cases. 
Court of Appeal. 
Collingwood v. Home & Colonial Stores Limited. 
Lord Wright, M.R., Romer, L.J., and Macnaghten, J. 
20th October. 1936. 

Fire IN ADJOINING 
IN KLECTRICAL SUPPLY 
PERSON BRINGING 


NvuIsSANCE—PREMISES DAMAGED BY 
PREMISES—FIRE CAUSED BY FAUL1 
No NEGLIGENCE—LIABILITY OF 
ELECTRICITY ON TO PREMISES. 
\ppeal from a decision of Greaves-Lord, J. (80 Sou. J. 167). 
The plaintiff was the owner of a shop adjoining one belonging 
to the defendants which was _ lighted by electricity. ire 
inv broken out on the defendants’ premises, the plaintut 


shop Was damaged in the course of extinguishing It. The 
fire originated in the defendants’ basement, and was con 
ted with the electrical wiring, but there was no proot 
to the exact way in which it started. Greaves-Lord, J., 


e judgment for the defendants 
Lorp Wricut, M.R., plaintiff's appeal 
| that the fire was accidental, there 
of negligence, but the plaintiff had argued that this was 
ise within Rylands v. Fletcher, UR. 3 H.L. 
Pandelis [1919] 2 K.B. 43. His lordship 
uuld have that if the had 
e within the scope of its ruling, but it did not, and Rylands 
Fletcher, supra, did not apply : see Northwestern Utilities 
Lid. v. London Guarantee and Accident Co. [1936] A.C 
119. The principle in that case did not 
sonable and ordinary user of premises: see Rickard 
Lothian [1913] A.C. 263, at pp. 279 et seg. Nothing in the 
tallation of electric wirine brought the case within Rylands 


f I if he r. 


the 
and 


dismissing 


Was 


330, relying 


Wusgrove vi. 


followed decision present Case 


108, 


apply to the 


Klectricity, water and gas were all from 
( point of view dangerous, as illustrated by Widwood & Co 
L v. Manchestei Corporation [1905] 2 K.B. Charing 
Cross Electricity Supply Co. v. Hydraulic Power Co. {1914 
K.B. 772: and Northwestern Utilities Lid. v. Londo Guai 
& Accident Co.. there 
thing comparable to the ordinary installation of domesti 


Supra, 


HOT 


supra, but im those Cases Was 


ring In those cases the dangerous thing was being handled 
see Northwestern Utilities Lid. Vv. London 


118. 


irge quantities : 
& Accident Co., at p- 
Romer, L.J., MAcCNAGHTEN, J., agreed. 
COUNSEL : K.C., and Paull; Trapnell, K.C., 
Willmer. 


POLICITORS : 


Guarantee 
and 


‘ | 
Samuels, ana 


Luc i 7] Fio: ‘. William Hurd a Son 


(Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
Smith » Kinsey. 


Lord Wright, M.R., Romer, L.J., and Macnachten, J. 
l4th October, 1936 


LANDLORD AND TENANT—-CoTTAGE AND GARDEN L 
TOGETHER—SEPARATE SALE OF FREEHOLD SEVERANC! 
OF Reversion-—Ricuts oF Re-ENtTRY APPrORTIONED 


NOTICE 
VALID 
140. 


\ppeal from Derby County Court. 


GARDEN-— WHETHE! 


1925 (15 Geo. 5, « 2()) 


PURCHASER 


ACT, 


TO QUIT BY 
LAW or PROPERTY 


OF 


The owner of five freehold cottages and the gardens thereot! 


died In 1931 his executors sold them, one of the garden 
being sold separately and conveyed to the plaintiff. Th 
defendant was at that time tenant of that garden and the 
cottage which went with it. By the special conditions 0! 


every condition or right of re-entry was apportioned 


Th defendant having refused to recognise that the plaintil 


hac any title to the garden and only paid his rent through the 
the the the plaintit 
the 27th September, 1953, served on him notice to quit 


rson who owner of cottages, 


Was 


jy 


ha proof 


| 


“on the 25th day of March, 1934, 
or at which will expire next after 
six months from the this “ 
The defendant having failed to comply with the notice, the 
county court judge 


and deliver up Possession 
your tenancy, 


the 


the end of 


date of service of notice. 


plaintiff sued for possession. The learned 
dismissed the claim The plaintifi appealed. 

Lorp Wricut, M.R.. allowing the appeal, said that it was 
not clear that there was a tenancy 
at all 
L yearly tenancy, 
tingency, and could net be bad on the ground of the period of 


anything in the nature of 
but assuming in favour of the defendant that there was 
the notice to quit provided for every con- 


notice. The learned judve, however, had held it bad on the 


vround that there had been a severance of the reversion and 


that the owner of one part of the severed reversion could not 


vive a valid notice of re-entry. That was the law stated in 
In ve Bebington’ s Tenancy [192] I Ch. 559, at )- 562, but it 
was altered by s. 140 (1) and (2) of the Law of Property Act, 
1925. Here there was a severance by conveyance, every 


condition or right ol re-entry app rtaining to the land Was 
remained annexed to 
reversionary estate. The plaintiff 


and the His 


140 did not reter to apportionment 


ipportioned and the right of 1 
the severed part ol the 

was entitled to POSSESSION, 
lordship observed that s. 
of rent and said that rent 


a portioned save by consent 
PI 


entry 


\ 


notice Was wood, 


undet an entire lease could not be 
of the parties or an order of the 
ourt. However, there was no necessity to consider the position 


rent, no order with reference to it was sought. 
ROMER, RS 
CounseL: H. V. 
ippear.) 


SOLICITORS : 


aus To since 
and MACNAGHTEN, J., 


Lloud-J ones (The respondent did not 


agreed 


Borall & Borall, agents tor Robert Pinder & 


Non. of Derby. 
{Reported by Francis H Barrister-at-Law.] 


CowPer, Esq., 


C. Christopher (Hove) Ltd. ». Williams and Another. 


Lord Wright, M.R., Romer, L.J., and Macnaghten, J. 
l4th October, 1936 


Practice —ActTion FoR Prick OF Goops— ALTERNATIVE 
CLAIMS AGAINST HusBAND AND Wire—-LEAVE TO SIGN 
JUDGMEN% AGAINST Wire—Errecr—WHETHER AN 


K LECTION. 

Appeal from Brighton County Court 

The plaintitis brought an action against the two defendants, 
wife, to the 
In Mav. 1936, the plaintiffs took out a 

Order XLV for leave to sigi judgn ent 

On the May, an 


who were husband and recovel price of clothes 
supplied to the latter. 
summons under R.S.( 
hoth defendants 
] 


against Sth order was 


made that they should be at liberty to sign final judgment 
against the wife and that the summons so far as regarded the 
husband should be adjourned till the 12th May, on which day 
he obtained leave to defend. The plaintiff did not in fact’ 


trial the learned 


supply of the goods the 


stn judgment against wilt At the 
judge held that at the time of the 
husband had not revoked his authority to his wife to pledge 
his credit in matters of that sort, although prio! thereto she 
had the 
husband, who appealed, 

Lorp Wricut, M.R., dismissing the appeal, said that it 
had been argued that the wrong because the 
liability of the husband and wife was alternative and not 
jot (Morel Brothers & Co. Lid. \ Karl of We stmorland {1904 ] 
AC. 11), and that there could a second judgment 
against a defendant whose liability was alternative. It had 
viving the plaintiffs leave to sign 
final judgment against the wife had the same effect as if the 
judgement had This, however, was 
contrary to Tn re 863, at p It had 
to sign 


committed adultery Judgement was given against 


judgment was 


not be 


been argued that the ordet 


honed. 
2 Ch 


fact of obtaming the leave 


heen actually 
Gihurney 1806 | ROH4 
also been argued that the 
final judgment constituted a conclusive election to charge the 


wife to the exclusion of the husband But that was an issue 








Re 
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of fact, and there was no finding of fact by the judge that there 
had been an election It would require strong evidence to 
satisfy the court that a plaintiff had conclusively elected 
to release one possible defendant by anything short of an 
actual signing of judgment In the present case the plaintiffs 
vot liberty to sig judgment avalnst one defendant, but did 
not exercise it, and the very order that vave them liberty 
went on to vive them the right of proceeding with their claim 
avainst the other defendant 

Romer, L.J., and MAcCNAGHTEN, J., agreed 

COUNSEI A. J W rotlesle y (€' J. Pensotti with him) 
P. T. Miller (Geoffrey Lawrence with him) 

SOLICITORS Gordon Gardiner Carpenter & Co., agents for 


fF H Carpe pler a Veale ol Brighton Routh Slacenw & 
Castle avents tor John - Bosl ya Legg ol Brighton 


K rted | FRANCIS H. Cowrer, Es Barrister-at- Law 
i 


Kearns ». Gee, Walker & Slater Ltd. 


Slesser and scott eo and Kve J lth October LOS. 


Work AND LABpour— Buitpinc——INsury TO WorKMAN BY 


FaALLInG Brick EMPLOYERS BREACH OF STATUTORY 


REGULATIONS— BUILDING REGULATIONS, 1926 (S.R. & O 
1926. No. 738) 
\ppeal from Westminster County Court 


\ workman employed by the company in the rebuilding of 





certain premises was working on a scaffolding which had been 


a day and a half 


brickwork, when he was struck on the head by two or more 


nh position, filling up steel construction with | 
bricks falling from a wheelbarrow beme used on a higher floor 

by another workman There was no protection at the pont 
where he was working, and there were no planks on the 
scaffolding above him, so that if he looked up it was into the 
sky He had not before heen engaged on that particular 
wall The next floor had hee nh com reted and a lot I bri | s 


were stacked on it The method was for the bri k to he 


barrows The workman having brought an action against 


evlivence and claiming damages, the 


| 

| 
hoisted in skips by an electric crane and then loaded into | 
the company alleging 1 
defence of common employment Was set up The plaintiff | 
rephed alleging a breach of para. 31 of the Building Regula 
tions, 1926, which required that “any part of the premises | 
in which any person is habitually employed shall be covered 
in such a manner as to protect any person who is working in | 
that part from being struck by any falling material or article 
The learned county court judge dismissed the action 


regulation Vi made appli ible to all premises O1 which 


machinery worked by team, water or other mechanical 


powell * wa used It had been argued that the present case 
was not within these words as the crane used was worked by 
electricity hecause it Wa aid other mechanical powel Ks 


must he pn terpreted according to the ejusdem qeneris rule 


- - } 
SLESSER, L.J., allowing the plaintiff's appeal, said that the | 
| 
| 
' 
| 
| 
uv | 
> ' ’ | 
But a mie hine worked by electricity Was just as mug h worked } 
\s to para ol, 
of premises which it was necessary to 
It could not be aid. on the 


person who worked there were not 


hy mechanical power as if by steam or water 
it applied to those part 


keep COVE red against ace ile nts 
evidence. that the 


habitually employed the re or that the plane e where the act ident 


happened wa not a place where any per oh Was habitually 
employed The judge Wi wrony ih a king him elf whether 
thre plaintiff was habitualls employed there The person 


working hh t} ut partie ular part need not him elf bye the person 





habitually employed there 
ScoTr, L.J., and Eve, J., agreed 
COUNSEI Pugh ; Beney 
SoLicirons > W. HW. Thompson ; Barlow, Lyde d& Gilbert 


[ Reported FRANCIS H, Cowper, Esq., Barrister-at-Law 


High Court—King’s Bench Division. 

Ritz Cleaners Ltd. ». West Middlesex Assessment Committee. 

Lord Hewart, ( a 9 du Pareq and Goddard, JJ. 
15th October, 1936. 

RATING AND VALUATION—PREMISES IN STREET—CLOTHES 
CLEANED AND RepAIRED AT—BrovuGut TO PREMISES By 
Members oF Pupsiic--WHETHER PREMISES PRIMARILY A 
SHuop ork AN INbUSTRIAL HEREDITAMENT—RATING AND 
VALUATION (APPORTIONMENT) Act, 1928 (18 & 19 Geo. 5, 
c. 44), ss. 3, 4 
Appeal by case stated from a decision of the Rating Appeals 

Committee for Middlesex 
The respondent company were cleaners and dyers, and 

situated in a street and having the external 

appearance of a shop They occupied the hereditament for 
varments left for cleaning, and to a small 


Oct upied premises 


cleaning or repairing 
extent for dveing. Nearly all the articles received by them were 
dealt with on the premises The respondents dealt direct wit 


l 
{bout one-third of the articles cleaned 
were brought to the premises by the public . and others were 


members ol the public 


collected by the respondents’ vanmen. In the room facing the 
street there was a Burtol plant for cleaning and dyeing articles. 
In other rooms the cleaning, pressing, and packing of the 
voods was carried out. The hereditament was registered a 

factory under the Factory and Workshops Act, 1901. It was 
contended for the respondents that their premises were an 
industrial hereditament within the meaning of s. 3 (1) of th 
Rating and Valuation (Apportionment) Act, 1928; that they 
were occupied and used primarily for industrial purposes, and 


partly for non-industrial purposes ; that an apportionment of 
the net annual value should be made under s. 4 of the Act of 
1928: and that they were not primarily used as a shop. Thi 
appellants contended that the work carried on was repail 
work, that the premises were a retail shop as defined by s. 3 (4) 
of the Act of 1928, and that they were not an industrial 
hereditament The Appeal Committee held that the premises 
were an industrial hereditament, but partly a retail shop 
Therefore, the net annual value of £97 was apportioned on the 
basis of finding that £59 was for industrial purposes and £38 
for non-industrial purposes The Assessment Committee 
appealed 

Lorp Hewarr, C.J., said that, having considered all the 
facts, the Committee had decided that the premises were 
primarily used for industrial purposes. No doubt there were 
difficulti In the infinite variety of human circum 
stances and businesses, it happened that phrases had been 


sin the case. 
used, such as “the public physically resorting thereto ” as 
forming one of the circumstances to be considered in dete1 
mining whether premises were a retail shop. But nothing 
could be more fallacious than to draw the inference that any 
premises to which the public resorted must be a retail shop. 
Similarly, if the true view were that premises really were a 
retail shop, repair work could be carried on there without 
destroying its character as such. The only course open to 
the Committee in dealing with the case was first to understand 
the long series of decisions on the subject, and then to apply 
them to the facts. There was no reason to think that the 
Committee had misdirected themselves in coming to the 
conclusion that these premises were not primarily a retail 
shop. The appeal failed 

pu Parcg and Gopparn, J.F., agreed. 

COUNSEI Comyns Carr, K.C.. and Scott Henderson, tot 
the appellant Trapnell, K.C., and W. G@. H. Cook, for the 
respondents 

Sonrerrors : H. G. Greenwood ; Ellis & Fairbairn. 

Reported Rh. ©. CALBURN, Esq., Barrister-at-Law.] 

Mr. Norman Birkett, K.C., has accepted the office of Master 
of the Curriers’ Company, consequent on the withdrawal of 
Mr. James Kemp, who was originally elected. 
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Cole ». Police Constable 4438a. 


Lord Hewart, C.J., du Pareq and Goddard, JJ. 
5th and 14th October, 1936 


ECCLESIASTICAL LAW—-WESTMINSTER Appey—Ricur o1 
DEAN AND CHAPTER tO ExcLupeE MemMBERS OF PuBLIE 
FROM. 


Appeal by case stated against a decision of a magistrate 


The appellant, Cole, had been granted hy the Dean and 
Chapter of Westminster Abbey a permit to act as a guide to 
the Abbey. The permit having expired in 1952, and the 
appellant’s application for renewal having been refused, the 
Dean gave instructions that the appellant was to be excluded 
from the Abbey. On the 12th December, 1935, the appellant 
vas in the Abbey wearing a badge containing the words 
Guide.” The respondent tnd 
inother constable ejected him without unnecessary violence 


Cole's Sightseeing Tours, 
ifter having asked him to leave. There was no misconduct 
by the appellant before the ejectment. 
the 21st May, 1560, were produced in evidence, under which, 
it was contended, the Abbey was handed over to the Dea 
ind Chapter with all its ancient privileges. It was argued 
for the respondent that therefore to the Dean ~ belongs thi 
vovernment of the whole college and all its parts,” which 


Letters patent dated 


+} 


words appeared in contemporary statutes made by thre 
Sovereign in pursuance of the letters patent. It was contended 
for the appellant that the Abbey was a public chureh, and 
that the Dean had no authority to make an order excluding 
him from the Abbey. The magistrate held that the right to 
attend Divine Service in a church was limited to those who 
had by statute the duty to attend Divine Service. By the 
tatute 5 & 6 Edw. VI, ¢. 1, the duty to attend service within 

parish church Was only on parishioners, and the appellant 
vas not a parishioner of the Abbey. The magistrat 
accordingly decided that the Dean and Chapter acted withi 
their powers in causing the appellant to be excluded. It was 
irgued for the appellant at the present hearing that 
Westminster Abbey was neither a parish church nora cathedral, 
but a Royal Peculiar. A rule, if there were one, that only 
parishioners were entitled to be present in a church during 
service could not apply to a church having no parishioners 
Any member of the public was entitled to be present during 
Divine Service, if he behaved himself. The fact that he chos 
to wear a certain badge was immaterial. 

Lorp Hewart, C.J., said that, in finding that there was no 
misconduct, the magistrate Was clearly drawing a distinction 
hetween actual misconduct such as brawling, and the wearing 
of a badge by the appellant and his offering his services as 
guide. At no time had the appellant said that. although le 
went in as a guide, he meant to remain as a devout worshippe! 
What he said was that, though he was wearing a badge, hy 
could not he excluded because he might have been there al 
t worshipper. He (his lordship) was absolutely satisfied that 
the Abbey was a Royal Peculiar and that the Dean wa: 
entitled to exclude the appellant. The appeal must be 
dismissed. 

pu Parce, J., 
question of public importance. 
of the Lord Chief Justice, although he (du Pareq, J.) agreed 
in the result. The Dean had ordered that the appellant War 
to be excluded from the Abbey, which presumably meant 

times and whether or not the appellant was acting as a 
It was not contended that the appellant was excluded 


sald that, in his opinion, the case raised a 


{ 


His view diilered from th: 


euide. 
hecause he was wearing the badge, nor was it found that 


was ever asked to remove it. He (his lordship) would find 


to maintain the more difficult proposition that such persons 
had a right to enter a Royal Peculiar. 
GODDARD, J., agreed with du Pareq, J. 
CounsEL: Basil Blagden, 
K.C., and G. G. Raphae l, for the respondent. 
SOLICITORS : BE. Gordo 
Vetropolitan Police. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law 


for the appellant : Monckton, 


Lawrence Nolicito) lo the 


Olsen +. Corry and Gravesend Aviation Ltd. 
Greaves-Lord. J. 19th October. 1936. 


NEGLIGENCE OF 
COMMON EMPLOY 


NEGLIGENCE—APPRENTICE—INJURY ro 
EMPLOYERS AND FELLOW EMPLOYEE 
MENT—-LIABILITY. 


Action for damages for personal injuries. 


The plaintiff, aged eighteen, was an apprentice to the 
defendant company. In May, 1935, the plaintiff Was swinging 
the propeller of an aeroplane piloted by the defendant Corry, 
when his arm was struck by the propeller and so seriously 
injured that it had subsequently to be amputated, 
Lord, d., 
defendants, and having 
reserved his decision of the question whether the defendant 


Greaves 
having found negligence on the part of both 
assessed the damages at £5,000, 


company were exempted from lability by virtue of the terms 
of the deed of apprenticeship between themselves and the 
plaintiff. 

GREAVES-Lorpb, J., said that, although the deed of appren 
ticeship purported to relieve the defendant company mn respect 
of negligence, even though they failed in their duty, the deed 
was so wide in the extent that it purported to relieve them 
that it was not for the benefit of the plaintiff and was therefore 
void. In his opinion, the doctrine of common employment 
did not apply, and the defendant company could not delegate 
to their servants their duty to provide a proper system of 
tuition. Their fundamental breach of duty was the failure 
to perform their own definite work of devising and supervising 
a system which would preclude the possibility of danger at the 
Both defences failed and there must be judgment 
for the plaintiff for £5,000 against both defendants, with costs. 

CounseL: Cartwright Sharp, K.C., and A. Jackson, for the 
plaintiff: 7. Carther, K.C., and C. N. Shaweross, for the 
defendant Corry: 2. Holroyd Pearce, for the defendant 
company. 

Souicirors: J. Howard Smith ; 
William Charles Crockei 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


aerodrome. 


Beaumont a Son 


Warner Bros. Pictures Incorporated ». Nelson. 


Branson, J. lth, oth, 16th and 19th October, 1936. 


CONTRACT FILM ACTRESS BREACH BY NEGATIVE 
COVENANTS—EXTENT TO WHICH CouRT WILL ENFORCE 
INJUNCTION—CIRCUMSTANCES IN WHICH GRANTED. 

Action for a declaration as to the validity of a contract, and 
for an injunction. 

The plaintiffs were a firm of film producers in the U.S.A. 
The defendant was a film actress, professionally known as 
Bette Davis, who had entered into a contract wit h the plaintiffs 
which was for fifty-two weeks, and contained options to the 
plaintiffs to extend it for further periods of fifty-two weeks 
at ever increasing amounts ol salary to the defendant. It 
Was a stringent contract, under which the defendant agreed 
* to render her exclusive services as a motion picture and /or 
legitimate stage actress” to the plaintiffs. She also agreed 





difficulty in saying that the wearing of the badge of its 
Was conduct justifying exclusion. He therefore found 
necessary to the deeision of the case to consider the wider 


Just as persons who were not parishioners had 


question. On that he was in agreement with the Lord Ch | 
Justice. | 
| 


right to enter an ordinary parish church, so it was impossi! 





that she would not, during the term of the contract, render any 
services for or in any other photographic, stage, or motion 
picture production ol productions, or business of any other 
person or engage In any other occupation without the written 
consent of the producer being first obtained. In June, 1936, 
the defendant declined to be further bound by the agreement, 
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entered into an 


The plaintiffs 


United and in September 


ivreement in this country with a ti ird 


States 


person 


iccordinals brought t} ] ietiol Clalminyg a dec laration that 
the contract wa lid and binding, an injunction to restrain 
the defendant from acting in breach of. it and damages 
Cur adi alt 

BRANSON, J iid that it had been contended for the 
defendant that no injunction could, as a matter of law, be 
ut inted in the circumstat of the case It wa urged that 


contract was unlawful as being in restraint of trade because 


T defendant 


thy i 
led the xelusively, 
if in certain 


lift No 


ition that 


to serve the plaintiffs « 
for the 
ul been cited in support of 
illegal. 
Where, as 
what was to happen while 
plaintiffs, there 
of restraint of trade 


would not enforce 


if compe 


ind mil imstances endure whole of 


eres 


her natural iuthority hi 


thy propo ie th 1 contract wa ind he (his 


here the 


] | ] } 
ord nil saw no reason for oO holding 


enant were a concerned with 


by the was ho 


defendant was emploved 
the of the 


court 


tor ! ition doctrine 


bpp 


" 
conceded that 


room 


our a positive 
pecihy performan e of the 
the plaintiffs 
of Chancery 
nevative covenants Was 
3 A. 719, 
ple the re had been applied to 
hy Leonard n Lumle 7 
AG.,604. A pa 
the law in Lord Strathcova 

\.( 125. 
the not 
the 


entoree it 
/ 


covenant of persona ervice. and 


detendant to serve 


The the 
niorcement 


Liman 


ime prine! 


practice ot Court 
ol 
tated in Doherty [X78 709, at p hy 
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Where a contract of personal service 
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(1913] W.N. 277. 


contained negative 


sed nal expressed Wn 


to 


po itive 


nevative would not madues 


Sod 3 Ch 
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( hapmas lerbu 


covenants, the enforcement of which would not amount eithe 
to a decree of pecihe performance of the positive covenants 
of the contract or to the viving of a decree under which the 
defendant must either remain idle or perform those positive 


covenant the court would enforce those negative covenants 
The court, in granting an injunction, might, however, limit it 
to what it considered reasonable in the circumstances (See 
Court of \ppea I! William Robinson ad Co Lid \ Hi “el 
ISOS] 2 Ch. 451 In that case the court severed the coven 
ant ind ut tinted ! nyu ection tral ed oOustovwive a reasonable 
protect on to ti pisintill ind no more He (his lordship) 
did not agree that that case was no longer the law. or that 
Attwood v. Lamont (1920) 3 K.B. 571, had decided that no such 


everance Wa permissible It would be Ippo sible to grant 
an injunction covering all the negative covenants in the 
contract But that objectio is removed by the restricted 
form in which the injunction wa ought The defendant 
would not be driver ilthough she might be tempted, to 
pertorm the contract I} it Temptation was no objection to 
the vrant of an injunction See the judgment of Lord St 
Leonard Lumley Wadque “pra The court would 
grant an inpunetie to restra the defendant for three years 
from the 19th October. 1936 during the currency of the 
contract, whichever period should be theehorter, from rendering 
within the jurisdiction of that honoura’ le court and without 
the written co ent of the plaintitt st had and obtained 
inny services for or i otion pict or stage production 
or productio ot al wer tit or corporation other than 


thy pla ntill 
Cort Vorman Birkett. 

ylaintiff William Jowitl. 

L.S. Hale, for the defendant 
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Brooks v. Jefferies. 


Hewart, C.J., Branson and du Pareq, JJ. 
eA Ith October. 1936. 


Lord 


at Masor Roa 
{0AD TrAFFIC ACY 


* HALT 
ro STOP 
19. 


Appeal by case stated from a decision of Swindon Justice 


toAD TRAFFIC-—TRAFFIC SIGN 
AneaAp "—Correct PLACE 


1930 (20 & 21 Geo. 5, e. 43), s. 


{n information was preferred by the appellant charging 
the respondent, Jefferies, under s. 49 of the Road Traffic Act 
1930, with unlawfully failing to conform to the indicatior 
viven by a certain traffic sign. At the hearing of the informa 
tion the following facts were proved or admitted :—On th 
13th February, 1936, the respondent was driving a motor car 
Margaret, Wilts, 
Twenty yards before the actual 


at Stratton Saint towards a cross-roads, 
Ie 
junction of the minor road with the major road ahead a sign 
was erected on the near side of the minor road, which read 
* Halt road ahead.” The word * Halt’ 
large letters fitted with reflecting lenses. The remaining words 
of the sign were in very much smaller letters, and were not 
fitted with reflecting lenses. It was dark at the time, but th 
respondent had by daylight 
The only word on the sign which the respondent could reason 
ably see in the existing conditions was the illuminated word 
Halt,” that the which he 
He duly stopped his car near the sign and then proceeded 
slowly \ police othcer standing near the 
cross-roads saw the respondent enter the major road and turn 
to the right It was contended for the appellant 
that the respondent had not stopped his car at the major 
road itself, whereas the indication given to him by the sign 
was that he should stop his car at that point and not at a 
point before the actual intersection of the major and the minor 
roads It was contended for the respondent that the only 
indication given to him by the sign was the word * Halt,” 
and that he had complied with that indication. The justices 
held that the respondent had complied with the indication 
had received from the sign, and that he was not 
| 


Was on a minor road 


at was | 


mayor 


previously passed the sign 


and was indication received 


and cautiously 


along It 


whi hi he 
cuilty of t offence with which he was charged. 

Lorp Hewarr C.J 
argument. The justices had not found that the sign was 
erected in a way which did not comply with the statutory 
The justices had found that the respondent 
had omitted to do something which ne was told to do, and had 
done something which he was not told to do, and that therefore 


The respondent had admitted 


said that the case was too plain for 


authorisation 


he ought to he acquitted, 


having on a previous occasion passed the sign in daylight 
In his (his lordship’s) opinion there was nothing at all in the 
case, and it ought to go back to the justices with a direction 
to them to find that the offence charged was proved. 
BRANSON and pu Parca, JJ., agreed. 
Cor J.T. Molony, for the appellant ; 


for the respondent 


NSEL : Laurence J me, 


Amery-Parkes & Co. 


Esq., Barrister-at-Law.] 


SoLicirors : Watson. Sons and Room : 


[Reported by R. C. CALBURN, 


Cafferata ». Wilson ; Reeve ». Same. 


Hewart, C.J., Branson and du Pareq, JJ. 
20th October, 1936. 


Lord 
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WITHOUT 
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Appeal by case stated from a decision of the stipendiary 
magistrate for Liverpool. 

Informations were preferred under s. 2 (1) of the Firearm 
\et, 1920, charging the appellant, Cafferata, with having, 01 
the November 
‘r-when not registered as a firearms dealer under that 
with aiding and 


23rd 1935, sold a certain firearm namely, 
revolve 


(et and charging the appellant, Reeve, 
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betting Cafferata in the sale. At the material dates Cafferata 
conducted a general shop at Prescot Road, Liverpool, and 
On the 23rd November, 
1935. he sold to one, Thompson, a dummy revolver at the 
price of 7s. 6d. 
id appearance similar to an ordinary revolver but possessing 
lid imitation barrel bored for a distance of 3in. only from 


was not registered as a firearms dealer. 
The dummy revolver was an article in shape 


the one end and possessing at the other end chambers, bored 
to 1-32in. diameter at the back and about half that diameter 
it the front and having a vent hole for the escape of gas. 
It was not In 
shot, bullet, or other missile, and could only be used with 
bl The magistrate accepted evidence that the 


its existing condition capable of discharging a 


lal cartridges. 
lummy revolver could by drilling easily be converted into a 
weapon capable of firing bullets and of killing a man at a 
feet. The appellant Reeve was a wholesale 
merchant and had supplied the dummy revolver to Cafferata. 
It was contended for the appellants that the dummy revolver 
was at the time of sale incapable of discharging a missile, 
ind that the mere fact that it could subsequently be con 
erted into a bullet-firing revolver did not bring it within the 
lefinition of ** firearm” in s. 12 (1) of the Firearms Act, 1920, 
ind that it could not be called * any part thereof,” since it 
itself, conversion only being 
possible by subtraction and not by addition. It was contended 
for the respondent that the article was a “ firearm” within 
the definition. By the Firearms Act, 1920, s. 12 (1): 

The expression * firearm’ means any lethal firearm or 
other weapon of any description from which any shot, bullet, 


listan e of 5 


was an article complete in 


or other missile can be discharged, or any part thereof . 
The magistrate convicted the appellants of the offence charged. 
Lorp Hewart, C.J., said that everything turned on the 
lefinition of * firearm” in the Act of 1920. 
veound that the article was not at the material time in such 
i condition that a shot could be fired. The magistrate had 
eld that the article as a whole was part of a firearm within 
the definition. That was quite a tenable proposition, If 
something had had to be added to it in order to make it into 
i complete revolver, the dummy might be said to be part of 
make no difference that the 
lecisive part was not to be an addition from outside but an 
dlaptation of what was already there. But it was easier to 
support the decision from another point of view. The dummy 
contained everything else necessary for making a revolver 
except the barrel, and therefore all the other parts of it except 
those which required to be bored were ** parts thereof * within 
the meaning of the section. The magistrate had not misdirected 


It was common 


a revolver, and it seemed to 


himself, and the appeal must be dismissed. 
Branson and pu Parca, JJ., agreed. 
Henn Collins, K.C., and &. 
E.. Wooll, for the respondent 
SoLicrrors : W. Timothy Donovan ; F 
for the Town Clerk, Liverpool. 


R. C. CALBURN, Esq. 


COUNSEL: Hancock, for the 
ippellants : 
Venn & Co., agents 


[Reported by Barrister-at-Law.] 


For Table of Cases previously reported in current volume 
see page xiv of Advertisements. | 





The following members of the Middle Temple have been 
elected to Harmsworth Law Scholarships of £200 per annum. 
tenable for three years: Mr. A. D. Farrell (St. Paul’s School 
and Balliol College, Oxford), Mr. A. R. W. Low (Winchester 
College and New College, Oxford), Mr. R. A. EK. Luard 
Marlborough College and Christ Church, Oxford), Mr. J. W. 
Mills (Clifton College and Corpus Christi College, Cambridge), 


Mr. N. Monro (Eton College and Oriel College. Oxford), 
Mr. J. G. Monroe (Marlborough College and Oriel College. 


Oxford), Mr. J. M. A. Ridley (Eton College and Balliol College. 
Oxford), Mr. E. F. Ryan (Ampleforth College and Trinity 
College, Cambridge), Mr. D. J. Sheridan (Downside School and 
Pembroke College, Cambridge). 


Correspondence. 


[The views expressed by our correspondents ure nol necessarily 
those of THE SOLICITORS’ JOURNAL. | 
Service of County Court Summonses. 
Sir,—What is to be the position resulting from the amend- 
ment of the County Court 
of summonses by persons other than court bailiffs ? 


Rules regarding personal service 
The 
new rule provides that service may be effected by a party 
to the proceedings or someone in his permanent and exclusive 
employ or by the solicitor of a party or a solicitor acting as 
agent of such solicitor or some person in the permanent and 
exclusive employ of either. Under the old rule, service might 
he effected by some person employed who might be employed 
to serve a writ issued out of the High Court. 

It would appear to be prohibited in future to employ process 
servers, and if this is to be the case, the ridiculous situation 
arises of it being permitted to employ a process server to serve 
a writ for £100, but forbidden to employ such a person to 
serve a county court summons for £99 19s. 11d. We imagine 
few solicitors who have to arrange for process to any great 
extent will not be prepared to testify to the efficiency of the 
recognised and reputable firms of process servers and if the 
new rule is to be strictly enforced it the 
profession will have been done a great disservice. It is our 


seems to us that 


experience that in difficult cases service is impossible unless 
experts are employed and that bailiffs scarcely ever serve in 
such circumstances—if, indeed, they can be expected to do 
so. Weare inclined to doubt whether solicitors would welcome 
an influx of from fellow 
most firms must be too busy and have few facilities for such 
work involving, in many time of clerks in 
what should be their private hours of leisure. 

This is a problem which is causing us much concern and 
we should be interested to have the views of other members of 
the profession who are also likely to be faced with this situation. 

fegent Street, W.1. Davip BaLrour & Co. 

19th October. 


instructions to serve solicitors : 


instances, the 





Obituary. 
Mr. G. BUCKLEY. 

Mr. Gilbert Buckley, solicitor, partner in the firm of Messrs. 
Sale & Co., of Manchester, died on Wednesday, 14th October, 

the age of sixty. Mr. Buckley was admitted a Solicitor 
in 1899, 

Me. J. H. CHADWICK. 
Mr. Joseph Hiram Chadwick, solicitor, of Rochdale, died 


on Wednesday, I4th October. Mr. Chadwick, who 
admitted a solicitor in 1892, had been deputy coroner for 


was 


twenty years, 
Mer. G. F. LE GALLAIS. 
Mr. G. F. Le Gallais, solicitor, of Jersey, died in London 
recently at the age of seventy-four. Mr. Le CGallais 
1889, and was Crown Solicitor from 


was 
admitted a solicitor in 
1901 to 1923. 

Mr. H. L. LLEWELLYN. 

Mr. Herbert Lord Llewellyn, solicitor, sole partner in the 
firm of Messrs. Orgill & Llewellyn, of Norfolk Street, Strand, 
died on Saturday, 3rd October. Mr. Llewellyn was admitted 
i solicitor in 1891. 


Mr. J. NEWBOULT. 





| 
| 
| 
| 
| 
i 


Mr. Jack Newboult, solicitor, sole partner in the firm of 
\lessrs. Newall, Duxbury & Newboult, of Skipton, died on 
l'uesday, 6th October, at the age of forty-four. Mr. Newboult 
vas admitted a solicitor in 1921 
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liability *’ did not mean what they appeared to mean—i.e., 
anv iability except those expressly excepted. In Gray v. 
Blackmore [1934] 1 K.B. 95; 77 Sol. J. 765. a man was 
knocked over by a car which was towing another to the 
repair Works of the owner. The insurance cover excluded 
use for any purpose connected with the motor trade. The 
injured person obtained a judgment against the owner, who 
caimed an indemnity from his underwriters. Branson, J.. 
held that there was no indemnity, because the owner was 
sing the car for the purposes of his motor trade. In the 
course of his judgment. however, the learned judge defined, 
though to do so was not necessary for his decision, the scope 
f the insurance required by the Act. This dictum had the 
curious, if not unique, result of inducing Parliament later to 
give to the Act of 1930 a far narrower operation than they 
had seemed at first sight to intend. In the Road Traffic 
Act. 1934, Parliament had made it clear that they regarded 
the decision in Gray’s Case as correct: that the protection 
given by the 1930 Act to third parties was only such protection 
is the insurers chose to give within the limits of the cover 
ontained in their policies. The other limitations of the scope 

f the 1980 Act could not, said Mr. Shaweross, be over- 
mphasised. 

The case of Malfroot and Syer v. Nowal, 52 T.LAR. 301; 
7 SoL. J. GLO, although not strictly a case of motor insurance 
law, Was important in practice. The passenger in a side- 
car Was injured by the negligence of the firm who had attached 
the side-car to the motor cycle. Lewis, J.. held that she could 

cover damages in tort against the firm for breach of the 
duty which they owed to any passenger to use care in the 
fixing of the side-car. In Monk v. Warbey, 50 T.L.R. 268 ; 
78 SoL. J. 782, an owner who lent his car to an uninsured 
person Was held liable for the damage caused to a third party 
by this breach of his statutory duty. In Richards v. Brain, 
0 LILL.R. 132 (CLA.). a car hirer had a policy which excluded 
lriving by Jews, Air Force officers, actors or actresses, turf 
commission agents, undergraduates and foreigners. He hired 
vcar to a client who did not disclose that he was a Jew, and 
who injured a third party, and the insurance company success- 
fully repudiated their liability. In an action by the third 
arty against the hirer the Court of Appeal held that there 
sa cause of action, and that the hirer might be liable for a 
ach of the statutory duty, although he had acted quite 
nnocently and without knowledge. These three cases. 
together with the Road Traffic Acts, had completely altered 
position which had existed at the time of Phillips v. 
Britannia Laundry Company [1923] 1 K.B. 539; 2 K.B. 832: 
is Sou. J. 102. Phillips had been injured by the breakdown 
fa lorry which belonged to the laundry company and had 
been negligently repaired by its manufacturers. He had, 
presumably on advice, not sued the manufacturers, and in an 
action against the owners of the lorry he had tried to set up 
i breach of the statutory duty imposed upon them by the 
Locomotive and Highways Act, 1896. to have their vehicle in 
i safe condition. It was held, however, that a breach of this 
duty gave rise to no cause of action in a person injured as a 
result, because the duty had not been imposed for the benefit 
fa particular class. Nowadays Phillips could have sued the 
epairers under Malfroot’s Case and the owners under Monk's 
Cause and Richards’ Case, because the Road Traftlie Acts were 
xpressed by their title to have been passed for the benefit of 
third parties and the statutory duty they imposed was owed 
fo third parties as well as to the public at large. 

The position of a friend driving under a policy issued to the 
wner of a car had been dealt. with in Tattersall v. Drysdale, 
2LLR. 21; 79 Son. J. 418, in which it had been held that 

46 (1) of the 1930 Act gave the friend the right to enforce 
the poliey directly against insurers. sefore this decision 
thad been thought that the friend had no such right. An 
mportant implication of the decision was, moreover, that 
ll the other insurance provisions of the Road Traffic Acts 
ipplied only to insurance of the kind required by the Act 
.¢ » Insurance against liability to certain classes of third parties. 
this sub-section, however, seemed to apply to every kind 
f liability insurance contained in a motor policy. 

Part Il of the Road Traffic Act. 1984, remedied by its 


4} 


10) some of the inadequacies of the L980) Act. It vave a 
third party the right to make the insurer satisfy a judgment 
Mtained by him against the assured. This right was not 


ven to a third party who was a voluntary passenger in the 
felendant’s car or a workman in his employ : the judgment 
must be in respect. of a liability covered by the poliey : and 
the insurers had a right to obtain a declaration of the court 
that the poliey was void because it had been obtained by 
SUppression or misrepresentation of material facts. If the 
liability of tke assured to the plaintiff was not covered 
by the poliey.” he had no rights. The phrase meant anything 
hot expressly excepted by the policy. unless the exception 
Was dealt with by s. 12, which provided that certain restrictions 





of the cover should not operate as against the third party. 
Mr. Shawcross gave examples of the restrictions which took 
away the rights of the third party: referring to the cases 
of Passmore v. Vulcan Boiler and General Insurance Company, 
54 LI.L.R.92; 80 SOL. J. 167; and, on the question of materiality 
of representations or omissions, to Norman v. Gresham 
Insurance Company, 52 LI.L.R. 292; Cleland v. London General 
Insurance Company, 51 LLL.R. 156 (C.A.), and Mackay v. 
London General Insurance Company, 51 LI.L.R. 201; 79 Sou. J. 
271. He concluded his lecture by a _ hopeful suggestion 
that the Air Navigation Act. 1936, with its thirty-five sections 
and seven schedules and its regulations as yet unframed. 
would require judicial interpretation in every detail and would 
restore the High Court lists to their recent congestion. 


The Hardwicke Society. 


\ meeting of the Society was held on Friday. 16th October, 
at 8.15 p.m., in the Middle Temple Common Room, 
the President. Mr. J. A. Petrie, in the chair. Mr. A. L. 
Ungoed-Thomas moved: * That this House would deplore 
the triumph of the insurgent forces in Spain.’” Prince Leonid 
Lieven opposed. There also spoke Mr. Colin Pearson, Mr. 
Amphlett, Mr. Henry Mayers, Mr. Goodman, Mr. G. E. 
Llewellyn Thomas, Mr. A. Newman Hall, Mr. Lewis Sturge, 
Mr. M. O'Connell Stranders and Mr. Roope. The hon. mover 
having replied, the House divided, and the motion was carried 
by three votes. 

Upon the occasion of his appointment as a Resident Magis- 
strate in Jamaica, and of his forthcoming departure from 
England to take up those duties, Mr. Henry Mayers, immediate 
past-President of the Hardwicke Society, was given a dinner 
at the Norfolk Hotel on Thursday, the 15th October, at which 
the following, amongst others, were present: Mr. James A. 
Petrie (President, in the Chair), Mr. D. Campbell Lee (ex- 
President), Mr. A. Newman Hall (ex-President), Mr. G. E. 
Llewellyn Thomas, Mr. Lewis Sturge, Mr. Josiah Oddy, 
Mr. A. P. MeNabb, Commander Stude, Mr. Jardine Brown, 
Mr. J. Reginald Jones and Mr. J. A. Grieves. 


United Law Society. 


\ meeting of the United Law Society was held in the Middle 
Temple Common Room on Monday, the 19th October, 
at S p.m. Mr R. J. Kent proposed the motion: *‘* That this 
Ilouse considers that the Law relating to Libel should be 
altered.” Mr. R. E. Ball opposed. Messrs. Lawton, Taylor, 
Burke, Bartholomew (a visitor). Hill, Rafferty and MeQuown 
also spoke. The motion was put to the House and lost. by 
six votes to eight. There were sixteen present, including 
three visitors. 


Law Students’ Debating Society. 


\t a meeting of the Society. held at The Law Society's 
Court Room. on Tuesday, 20th October, (Chairman 
Mr. Q. B. Hurst), the subject for debate was ** That this House 
deplores the decision of the House of Lords in Sim v. Stretch, 
52 1T.L.R. 669." Mr. BE. V. E. White opened in the affirma- 
tive; Mr. W. M. Pleadwell opened in the negative. Mr. J.C. 
North Lewis seconded in the affirmative: Mr. P. W.. Iliff 
seconded in the negative. The following also spoke: Messrs. 
G. Roberts, M. C. Batten, Jackson, R. J. A. Temple, G. M. 
Parbury, EK. W. Huddart, J. B. Latey, S. C. Baron and 
Dr. EK. J. Cohn. The opener having replied, and the Chairman 
having summed up, the motion was lost by two votes. There 


were eighteen members and eight visitors present. 





Rules and Orders. 


ORDER IN) COUNCIL UNDER SECTION 120° OF THE LAND 

REGISTRATION AcT, 1925 (15 & 16 Gro. 5. ¢. 21). 

\t the Court at Buckingham Palace, the 8rd day of July, 1936. 
Present, 

The King’s Most Excellent Majesty in Council. 

Pursuant to section 120 of the Land Registration Act, 1925, 

Ilis Majesty by and with the advice of His Most Honourable 

Privy Council is pleased to order and declare, and it is hereby 
ordered and declared, as follows : 

Registration of title to land is to be compulsory on sale in 

the Administrative County of Middlesex on and after the 

first day of January, nineteen hundred and thirty-seven. 


WV. BP. A. Hankey. 





THE 


SOLICITORS’ 


October 24, 1936 


JOURNAL. 





— 





Legal Notes and News. 


Honours and Appointments 


The King has been pleased to approve a recommendation 
of the Home Secretary that Sir HENRY CURTIS BENNETT, 
K.C., be appointed Chairman of the County of London 
Sessions, to succeed the late Sir Percival Clarke. Sir Henry 
Curtis Bennett was called to the Bar by the Middle Temple 
in 1902, took silk in 1919, and became a Bencher of his Inn 
in 1926. 

The King has pleased to 
of Mr. St. JOHN GoRE MICKLETHWAIT, 
and The Hon. Sir REGINALD COVENTRY, 
Chairman of the Middlesex Quarter Sessions, both appoint- 
ments to take effect from 23rd October, 1936, on the retirement 
of Sir Thomas Forster. K.C.. from the office of chairman. 
Mr. Micklethwait was called to the Bar by the Middle Temple 
in 1898, and Sir Reginald Coventry was called by the Inner 
Temple in 1896. 


The Lord 
be the Registrar of 
of October, 1036. 


The Law and City Courts 
recommend that the salary of 
Mayor’s and City of London Court, 
by the retirement of Judge Shewell Cooper, 
per annum. It is announced that the Recorder has 
appointed to the position Mr. Aubrey Ralph Thomas, 
who was called to the Bar by the Middle Temple in 1902, and 
Recorder of Gloucester 1932 


approve the appointment 
K.C., to be Chairman 
K.C.. to be Deputy 


been 


HUMFREY to 
Ist day 


Mr. 
Court 


BRUCE 
as from the 


Chancellor appointed 
Redhill County 


Committee of the Corporation 
the Assistant Judge of the 
a position rendered vacant 
shall be £1.600 


has been since 


Sir John 
Lancaster, 


the Duchy oi 
to be Vice- 
Palatine of Lancaster in place of 
has tendered his resignation on 
Bennett was called to the Bar by 


Chancellor of 
BENNET! 


G.C.V.O.. 
Mr JOHN 


Davidson, 
will appoint 
Chancellor of the County 
Sir Courthope Wilson. who 
grounds of ill-health. Mr. 
Lincoln’s Inn in 1900. 


Mr. BE. I. E. WILutAms 
has been appointed Solicitor 
Water Board, 
of Heanor, who 
inception in L9OL, 
1923. 


solicitor, Town Clerk of Ilkeston, 
to the Ilkeston and Heanor 
in succession to the late Mr. Frederic Cattle, BoA 
had been solicitor to the Board its 
Mr. Williams was admitted a solicitor in 


since 


SOLICITORS’ LAW STATIONERY SOCIETY 
LIMITED. 


DIVIDEND. 


THE 


INTERIM 
tax, on 
This 


by a 


Income 
20th October. 
was followed 


dividend ol 1 per cent.. less 
account of the year 1936, was paid on the 
is at the same rate as last year. when it 


final dividend of 10 per cent. 
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Court Papers. 
Supreme Court of Judicature. 


Group Tf, 


Mr. Justictr 
BENNETT. 
Non-Witness 


AprpeAL Court Mr. Justict 

No. I Evt 
Witness 
Part Il 
Mr. 

*More 

*Hicks Beach 
Blake 

* Jone s 

*Ritchie 
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Grovp IT. 

Mr. Justict Mr. Jusrict 
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More 
Registrar will be in Chambers on these days, 
when the Court is not sitting. 
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Stock Exchange Prices of certain 
Trustee Securities. 
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